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PUNISHMENT OF DEATH. 
By James MrEasz, M. D., of Philadelphia. 

THE subject of the abolition of death as 
a punishment for the crime of wilful murder 
(the only one to which the penalty attaches 
in Pennsylvania. )was brought before the le- 
gislature of this state, during the last ses- 
sion, by reason of petitions from the citi- 
zens, and referred to a committee, by whom 
reports were made on the 25th last March, 
the majority being adverse to the abolition 
of the punishment, and the minority in fa- 
vor of it. 1 forbear giving even asummary 
of the arguments, pro and con., as I might 
thereby do injustice to the labored discus- 
sions on both sides of the question ; but I 
must say, that I think the texts of Holy 
Writ brought by the majority in support of 


a man on the wheel, in the city of Paris; 
and in order to insure a full view, they 
wished to ascend a shed, when finding his 
umbrella in his way, he requested a boy 
already on the top to hold it until he should 
mount. The boy complied, but quickly 
descended on the other side and disap- 
peared! The executioner had not actually 
commenced his mangling operations, but 
the victim was already stretched out, and 
the awful nature of the punishment was 
familiar to all the people. J] have also 
read in some books of travels in Italy, (I 
think by Kotzebue,) that the slippers of a 
convict left at the foot of the gallows, had 
been stolen! In our own country the 
isame proofs of the want of moral effect 
or the spectators, were and are now con- 








their views, are fully rebutted by the mi-|stantly seen at every public execution, as I 
nority, and that if the former had read Dr.|could show by the collection of the news- 
Rush’s essays “on public punishments,” | paper naratives of such events, which I for 
and “on the punishment of murder by|years made, as they occurred, and which 
death,” they would have seen how untena-|always noted the riots and thefts on the 
ble the texts are, and how inapplicable to gallows geound, and consequent committal 
the present state of society and civilization. to prison of many offenders. A hanging 

On this subject my mind has long since|was and is considered by the massa ju 
been made up. Without calling in the aid bilee for unrestrained riot and low de. 
of arguments opposed to public punishments bauchery ; and by pickpockets, a sure 
of every kind, derived from the facts|place tor the successful practice of their 
of their immoral effects, of their brutal-|slight-of-hand tricks. The moral effect 
izing tendency on the mind of their giv-|which the sight of a human being suffering 
ing occasion to the committing of crimes,/for his crimes, and his previous solemn 
from the assemblage of the idle and disso-|warnings to avoid the course of life he 
lute on these occasions, and the loss of|had led, was supposed to have on all who 
time and money by those who can ill spare | heard him, is lost upon those who come to 








either, Ll object to them on the ground of 
their TOTAL INUTILITY in PREVENTING 
CRIMES by the imaginary effect of example. 
The first fact that impressed me on this 
question was communicated by Dr. Rush 
long since, and when he was devoting his 
time, talents and zeal to procure a change 
in the former barbarous and sanguinary 
penal code of Pennsylvania. In the year 
1768, in company with a young Danish 
gentleman,* he attended the execution of 





*Mr. Walterstorf, Minister of Denmark to the 


steal We have even seen that a man 
who had witnessed the execution of a 
convict for murder, killed a person, by 
stabbing him the same evening.f Can 





United States, during the administration of Pres- 
lident Washington. 

tI allude to the execution of Lechler at Lan- 
caster, in 1822, and the murder ot Burns, by Wil- 
son, quoted in my Essay on the Penitentiary Sys. 
tem of Penn., (p. 60, 1828,) by Mr. Livingston, the 
Minority Report, and others. Some cases are re- 
corded, which prove that the sight of a convict 
hanging, excited in the minds of the beholders the 
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any one after knowing these facts, sup- 
port public punishments on the principle 
of their moral effects? The execution of 
murderers in the prison yards, in the pre- 
sence of official characters, and a few cit- 
izens selected by the sheriff, tends greatly 
to diminish the evils which the infliction 
of the legal penalty in an open field, inva- 
riably produces. It must not be forgotten 
that Pennsylvania set the first example of 
this great improvement in penal law, and 
that Mr. Chauncey Holcomb, a representa- 
tive from the city of Philadelphia, brought 
the measure forward and carried it through 
the session of 1833-734, after previous at- 
tempts to the same effect had failed.* 

In the year 1836, an English youth, by| 
name Moran, aged 19 years, was executed 
near the Eastern Penitentiary, in an open, 
field, after being sentenced by the Circuit 
Courtof the United States, for the murder 
at sea of the captain, with whom he wasa 
sailor; and according to the reports in the 
newspapers, the crowd in the field was im- 
mense; people from the neighboring states 
forming part of it, and Philadelphia was 
emptied of nearly half of its population. 
Not less than $50,000 were lost by the 
suspension of labor and actual expendi- 
ture by the spectators, while the scenes of| 
beastly intoxication, low gambling, per- 
sonal contests and blasphemy, excited in- 
tense disgust in the sober part, who merely 
came to enjoy the scene of beholding the 
convulsions of the expiring wretch. In 
reflecting upon these things, I was strongly 
impressed with the absurdity of public 
punishments being permitted by the laws 
of the general government, while in some 
states of the Union death was inflicted in 
the prison yards, and resolved to make the 
attempt to carry out the principle I had 
early advocated by a petition. I accord- 
ingly draughted one; and after procuring 
the names of the judiciary, of many mem- 
bers of the State convention, and of other 
well known and esteemed citizens, I pre- 





first idea of committing the very crime for which 
the condemned was suffering. I cannot again travel 
over this part of iny subject, however important, 
as the facts connected therewith are familiar to 
those who have attended to it. 

*For the first petition on this subject, see Haz- 
atd’s Pennsylvania Register, vol, iii, p. 222. New 
jersey and New York have followed the example 


——_—_. 





sented it to the Senate of the U.S. in De- 
cember, 1837. It was ordered to be printed, 
and immediately referred to the judiciary 
committee, of which the late Mr. Grundy 
was chairman, by whom a bill was in 4 
few days reported in compliance with the 
petition, and a copy of it sent tome. The 
provisions in the bill meeting my entire 
approbation, I lost no time in returning it, 
It soon passed the Senate, but unfortunate] 

was not sent to the House of Representa- 
tives until within a few days of the ad- 
journment, and was not called up. At the 
next session, (1838) I committed it to the 
special care of a city representative, who 
promised to attend to it, but failed to do so, 
The sessions of 1839, 1840, 1841, and 
the subsequent long extra session also 
passed, with renewed proofs of his ne- 
gleet, notwithstanding I reminded him of 
it. In this last session I also addressed 
the committee on the judiciary, and urged 
the calling up the bill, but with no success, 
I renewed my application last winter, when 
on the 3d February, 1843, Mr. Grundy’s 
bill was reported, but not again noticed 
during the remainder of the session. 

I think it singular and unjust that re. 
cent writers on the subject of public pun- 
ishments, and especially on that of death for 
murder, should omit all notice of the labors 
and writings of the late Dr. Benj. Rush 
on these subjects, considering that he first 
proposed the amelioration of the Penal 
Code of Pennsylvania, that he long stood 
alone in opposing the last mentioned pen- 
alty, and was furiously attacked for the 
new sentiments he avowed. In justice 
therefore to his memory, I will state that 
his first essay connected with penal law, 
was “an inquiry inte the effects of public 
punishments upon criminals and society,”* 
2d, ‘on the punishment of murder by 
death.”¢ His name is omitted among the 
numerous authors quoted by Mr, Monta- 
gue, in 3 vols. “on the punishment of 
murder by death,” tf though his essay there- 
on was published by Johnson in London, 
in 17938, and yet quotes the pamphlet on 
the subject, by the late eminent Wil- 
liam Bradford, who therein refers to Dr. 
Rush. But this is not all theinjustice done to 





*Carey’s Museum, vol ii. p. 142, 1787. 
t Do. vol. iv, p. 78, 1788. These formed parts 





of Pennsylvania, and it is to be hoped that all the 
states will adopt the great improvement. 


of a volume of essays, published by the author in 
98. $ London, 1818. 
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this benevolent pioneer in the cause of hu- 
manity; fcr a part of his arguments against 

ublic punishments are credited to another. 
Thus Mr. Livingston, without a reference 
to a book, gives Dr. Franklin as his au- 
thority for the beneficial effects of abolish- 
ing the punishment of death in Tuscany, 
and for the increase of murders in Rome, 
(sixty cases in three months,) where the 
punishment is inflicted with great pomp 
and parade. In like manner, he quotes 


Franklin, in fifteen lines for an explana- 
tion of the text “he that sheddeth the blood 


of man, by man shall his blood be shed.” 
Now, these quotations will be found to 
compose parts of Dr. Rush’s essay on the 
effects of public punishments. They are 
also copied from Mr. L. by Mr. Sullivan, 
of New York, in his ‘* Report in favor of 
the abolition of Capital Punishments,” (p. 
105.) Dr. Franklin, it is believed, never 
wrote a line on penal jurisprudence. 


HISTORY AND PRACTICE OF 
INJUNCTIONS. 


ARTICLE V. 


In looking through the cases upon in- 
junctions against proceedings at law, es- 
pecially those in which Lord Cottenham 
has brought into view the principles upon 
which the system rests, it has occurred to 
us that the practitioner who is consulted 
upon questions of injunction, may, with 
great advantage to himself, adopt inquiries 
of the following character. First, whether 
there is any equity against the legal de- 
mand, Secondly, whether there is any 
equity for a discovery of evidence to be 
used at the trial. ‘Thirdly, whether there 
are any equitable defences to the action. 
Fourthly, whether, if the action proceed to 
judgment there are any equitable cir- 
cumstances upon which execution may be 
resisted. We need hardly say that the 
record must be framed in such a manner 
as to support the prayer for that particular 
species of injunction, which is justified by 
the circumstances of the case. In the 
first place, the object is altogether to pre- 
vent the trial at law. In the second, to 


prevent the trial before discovery has been 





obtained; and in the third and fourth ca- 


ses to prevent the plaintiff at law from 
enjoying any fruit from his legal proceed- 
ings, until there has been an opportunity 
of discussing the merits of the equity, 
which is alledged against him. All the 
different equitable considerations on which 
proceedings at law are arrested, may, we 
believe, be classed under one or another 
of these several heads of injunction ; but, 
unless the distinctions between them are 
carefully observed, proceedings by way 
of injunction cannot be taken with safety, 
or with any prospect of success, 

The principle upon which the common 
injunction is obtained may be deduced 
from the authorities which have been al- 
ready quoted. This order is obtained as 
of course, if the defendant in equity does 
not plead, answer, or demur within eight 
days after appearance. If it is obtained 
before proceedings at law have been com- 
menced, it prevents the party enjoined 
from commencing them; thus it keeps all 
things in statu quo. If it is obtained 
after the commencement of proceedings 
at law, it prevents the plaintiff at law 
from taking out execution: thus it inter- 
feres with the legal proceedings only just 
so far as to give the plaintiff in equity, an 
opportunity of bringing his equity to a de- 
termination before the damages awarded in 
the action have been recovered. Of 
course if the plaintiff in equity were com- 
pelled to pay those damages, he would 
either be deprived of the benefit of his 
equity or else he would be obliged to 
commence fresh proceedings to xecover 
back the very damages which he has just 
paid. The plaintiff in equity having had 
the advantage of keeping things in statu 
quo, to this extent, must in the next step 
argue the case upon the merits, as disclo- 
sed either in the answer or in affidavits, 
Upon this argument he obtains any further 
assistance, by way of injunction, to which 
he establishes his right. 

With respect to the difference in the 
effect of the common injunction, accord- 
ing to the time of its issue, before or 
after the commencement of proceedings 
at law we may venture a suggestion, in 
the absence of all authority, that it arises 
either out of the fiction that a trial is con- 
cluded on the day on which it commences, 
or else out of a deference which the Court 
of Chancery shows to courts of law, in 
not arresting the proceedings which have 
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been once entertained, unless upon ex- 
amination of the merits, such a step ap- 
pears clearly to be called for. The latter 
supposition is strengthened by the ancient 
practice on the equity side of the Court of 
Exchequer, where the common injunction 
stayed not only execution, but also trial 
itself. It is probable that in early days the 
injunction was never obtained on the equi- 
ty side of the exchequer, except against 
proceedings on the plea side of the same 
court, Over both branches of the court 
the same lord chief baron was only in the 
capacity of an equity judge, restraining 
his own conduct in the capacity of a 





plaintiff ard defendant conflict with each 
other ; they are claims to be decided ina 
court of law. During the time which 
elapses before the trial takes place, one of 
the two parties must be injured ; either 
the old claimant of the right, by interrup- 
tion in the continuance, or the new claim- 
ant, by the delay in the commencement 
of the exercise of the right. In this di- 
lemma the Court of Equity acts upon the 
principle of keeping things as they are, 
Effect is given to the old right, until there 
has been an opportunity of deciding the 
question before the proper tribunal. It 
must, however, be observed, that mere 





judge in common law, there was no room 
for the delicacy which was felt by the 


Court of Chancery towards a court of; 


common law. 

We have hitherto confined our attention 
to those injunctions which interfere with 
proceedings at law. ‘They are the injunc- 
tions which in former times gave rise to 
controversy, and more recently to frequent 
misunderstanding. We will now briefly 


precedency in user of the right is not suf- 
ficient. ‘The right in order that it may be 
respected, must be the old established 
right. Lord Eldon’s judgment in Hill v. 
Thompson, which has always met with 
approbation, is perfectly clear upom this 
point. 

“ The principle,/* he says, “ upon 
which the court acts in cases of this de- 
jscription is the following: where a patent 





notice a few circumstances of injunctions|has been" granted, and an exclusive pos- 
of another character, for the purpose of|session of some duration under it, the 
showing that they are perfectly in keep-jcourt will interpose its injunction without 
ing with the principles which we have putting the party préviously to establish 
mentioned. If manufacturers have by|the validity of his patent by an action at 
long usage established a prima facie right|law. But where the patent is but of yes 
to particular marks upon manufactured|terday, and upon an application being 
articles, and a stranger assumes the mark,|made for an injunction, it is endeavoured 
he will be restrained from using it, unti:|to be shown in opposition to it, that there 
he has established his right to do so in aljis no good specification, or otherwise, that 








court of common Jaw.* When there has 
been for a considerable time a general 
acquiescence in a patent, and a stranger 
invades it, he will be restrained from per- 
severing in such invasion, until he has im- 
pugned the validity of the patent in a 
court of law.t When a party has published 
a work, and a stranger publishes another 
work, which alleges to be piracy, the 
second publication is restrained by the 
court, until the conflicting rights have been 
-determined in a court of law. 

Instances of injunctions of this nature 
might easily be multiplied to any extent. 
We have quoted a suflicient number of 
them for the purpose of introducing a few 
remarks, In all such cases the claims of 





* Millington v. Fox, 3 M. & C. 3513 Bacon v. 
wones, 4M. & C. 433. 
‘+ Saunders v. Smith, 3 M. & C. 711. 


ithe patent ought not to have been granted, 
Ithe court will not from its own notions 
respecting the matter in dispute, act upon 
the presumed validity or invalidity of the 
patent, without the right having been as- 
certained by a previous trial ; but will 
aend the patentee to law and oblige him 
to establish the validity of his patent ina 
court of law before it will grant him the 
benefitZof an injunctiov.” When the court 
respects the right which has been admit- 
ted for some time past, it acts upon the 
principle of which Cicero speaks with 
approbation : “ Consuetudinis autem jus 
esse putatur, id quod, voluntate, omnium, 





jsine lege vetustas comprobarit. In ea 


autem jura sunt, quedam ipsa jam certa 
proptar vetustatem; quo in genere ef alia 


sunt multa, et eorum multo maxima pars, 





* Hull v. Thompson, 3 Mer, 624. 
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que pretores edicere consuerant.”* plies for the aid of the court, the applica- 
Lord Eldon’s language derives additional |tion for an injunction is made either during 
importance from the approbation with|the progress of the suit, or at the hearing ; 
which it has deen recently quoted by Lord jand in both cases I apprehend great lati- 
Cottenham. Every case of this kind|tude and discretion are allowed to the 
must be determined according to its own|cour; in dealing with the application, 
circumstances. The court must judge, When the application is for an interlocu- 
whether the possession has continued long tory injunction, several courses are open: 
enough to establish a prima facie right.|the court may at once grant the injunction 
Lord Cottenham observest: ‘ But then simplicitur, without more—a course which 
it issaid there is possession of the patent, though perfectly competent to the court 
and that possession of a patent for a cer-jis not very likely to be taken, where the 
tain length of time gives such a title as\defendant raises a question as to the 
the court will protect until a trial at law/validity of the plaintiff’s title ; or it may 
can be had ; and certainly if I found that follow the more usual , and, as I apprehend, 
manufacturers of piano fortes had acqui-|more wholesome practice in such a case, 
esced, and that there was no doubt upon|of either granting an injunction, and at 
that point to which I have before referred, the same time directing the plaintiff to 
{ should have adopted the course which proceed to establish his legal title, or of 
Lord Eldon adopted,t and which I have requiring him first to establish his title at 
followed, of protecting the right until the law, and suspending the grant of the in- 
trial should have been had. For that pur- junction until the result of the legal in- 
pose, however [ought to have very satis-| vestigation has been ascertained the defend- 
factory evidence of exclusive possession. \ant in the mean time keeping an account. 
Now I find here that certain manufactu-| Which of these several courses ought to 
rers state, that they abstained from making|be taken must depend entirely upon the 
piano fortes in this manner out of respect|discretion of the court according to the 
for the plaintiffs, as having a patent ;/case made, 
while other manufacturers again say, that} ‘‘ When the cause comes to a hearing, 
they have always made them in this man-|the court has also a large latitude left to 
ner. Which/‘of these statements is true I|it; and I am far from saying, that a case 
am not called upon to decide; but the dis-|may not arise in which, even at that stage, 
crepaucy does throw suflicient doubt on|the court will be of opinion that the in- 
the case to prevent my interfering by in-|junction may properly be granted without 
junction.” It will be observed that the|having recourse to a trial at law. The 
object pursued, according to the expres-|conduct and dealings of the parties, the 
sions contained in these passages, is to|frame of the pleadings, the nature of the 
give effect to that, which, so far as the|patent rigbt, and of the evidence by which 
case has been laid before the court is, in|it is established—these and other circum- 
reality, the legal right. “ The jurisdiction|stances may combine to produce such a 
of the court,” says Lord Cottenham, * is result; although this is certainly not very 
founded upon legal rights; the plaintiff|likely to happen, and | am not unaware of 
coming into this court on the assumption|any case in which it has happened. Nev- 
that he has the legal right, and the court|ertheless, it is a course unquestionably 
granting its assistadce upon that ground.”{|competent to the court, provided a case be 
Such being the foundation of the court’s|presented which satisfies the mind of the 
jurisdiction, the mode in which it is worked|judge that such a course, if adopted, would 
out, and the caution with which it re-|do justice between the parties. 
spects the legal right, and interrupts the} ‘ Again, the court may at the hearing, 
eujoyment of it for the smallest possible|do that which is the more ordinary course; 
period, is admirably explained in the fol-|it may retain the bill, giving the plaintiff 
lowing passagel| :—‘‘ When a party ap-|the opportunity of first establishing his 
right at law. ‘There still remains a third 





* Cicero de Invent. lib. ii, cap. 22; Story, Eq. 


Jurisp. i. p. 17. course, the propriety of which must also 
t Collard v. Allison, 4 M. & C. 488. depend upon the circumstances of the case, 
+ Hill v. Thompson, 3 Mer. 622, that; of at once dismissing the bill.” This 


_ & Bacon v. Jones, 4M. & C. 436. —_|| Ibid. j |we shall notice in our next article. 
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IN CHANCERY. 


Before the Hon, Reusen H. Watworth, 
Chancellor of the State of New York. 





Asse M. House and Jamgs J. Hovss, in- 
fants, by William Scott, their next 
friend, vs. Joun HousE aND OTHERS— 
March 7, 1843. 


WHAT ARE FIXTURES—DOWER IN MORTGAGED 
PREMISES. 

Mill-stones, bolts and other machinery and appa- 
ratus in a flouring mill necessary for manutac- 
turing flour therein, descend to the heir, upon 
the death of the owner; and do not go to the 
personal representative of the descendant as per- 
sonal property ; although not fixed into the wall 

* of the building so as to be essential for its sup- 
port. 

Where a mortgage is given for the purchase money 
of the land mortgaged, the wife of the mort- 
gagor, in case she survives him, takes her dower 
therein, subject to the mortgage, and must keep 





E. House died intestate, subsequent to 
the adoption of the Revised Statutes, pos- 
sessed of a considerable real and personal 
estate, leaving a widow and three children 
surviving him. Certain portions of his 
real estate were incumbranced by bonds 
and mortgages thereon, given by the 
intestate in his life-time. And the com. 
plainants in their bill insisted that they 
were entitled to have these mortgage debts 
paid off out of the personal property of 
the decedent, so as to relieve the real 
estate descended to them from the incum- 
brances ; or at least that the widow who 
jwas entitled to dower in the premises 
should contribute to the payment of these 
bonds and mortgages, A part of the real 
estate belonging to the decedent at the 
time of his death consisted of a grist mill 
and flouring mill. And the defendants 
claimed that all the machinery and appa- 
iratus which was necessary for manufac. 


‘turing flour in such mill, amd which were 





down one-third of the interest from the time of/not fixed into the wall so as to be essen- 


her husband's death, until the mortgage is paid ; 
and then she must contribute tuwards the pay- 
ment a sum which will be equal to the value of 
an annuity, to the amount of one-third of the 
interest, for the residue of her life. 

Where the wife joins with her husband in the exe- 
cution of a mortgage, or where it is executed by 
the husband alone, previous to the marriage, she 
must contribute to keep down the interest and 
to pay off the mortgage in the same manner. 
For in that case she is only entitled to dower in 
the equity of redemption, subject to the mortgage. 


Tue BILu in this cause was filed by two 
ef the children of E. House, deceased, 
against his widow and personal represen- 
tatives, and his other child, for an account 
and administration of his estate. The 
decedent in his life time had sold and 
conveyed, with warranty, a lot of land 
belonging to the complainants, by descent 
from their deceased mother, in which the 
intestate had only a life estate, as tenant 
by the courtesy. And the complainants by 
their bill claimed, to be paid out of the 
personal estate of the decedent the amount 
for which the lot was sold, with interest 
thereon from the time of sale. The de- 
fendants in their answer consented that, if 
the complainants would confirm the title 
to the purchaser, they would pay them the 
amount of the original purchase money 
which was paid to the decedent upon the 
sale of the lot, with interest thereon from 


sanctioned by the court. 


tial for its support, were personal property, 
and belonyed to the administrators of the 
intestate, under the provisions of the 
Revised Statutes. Some other questions 
were raised by the complainant’s bill, but 
were amicably adjusted between the par- 
ties. 

S. Stevens, for the complainants. 

E.. 1, Kimball, for the administrator and 
widow. 

R. B. Kimball, for BR. 8. House, the infant 
defendant. 


Toe CHANCELLoR.— The arangement 
proposed in the answer in relation to the 
lot of the complainants, which was con- 
veyed by the decedent in his life time, ap- 
pears to be proper and equitable, and is 
The decedent 
could only convey his life estate in the lot, 
as tenant by the courtesy, and the com- 
plainants, if they thought proper, could 
have immediately brought their suit against 
the purchaser for the recovery of the pre- 
mises ; and the latter would then have had 
a remedy over against the personal repre- 
sentatives of the decedent upon his cove- 
nant of warranty, But as the complain. 
ants would only be entitled to recover the 
mere profits of the premises, subsequent 
to the death of their father, the amount of 
the purchase money and interest from 





his death, under the direction of the court. 


that time, in additien to the costs of the 
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litigation would constitute the damages 
for which the estate of this decedent 
would be liable on the covenant, (Staats 
v, the Executors of Ten Eyck3 Caines 
Rep. 111 Bennett v. Jenkins 13 John Rep. 
50.) The complainants, upon confirming 
the title to the purchaser, are therefore 
equitably entitled to be substituted as cre- 
ditors of the estate to that extent, but no 
further. 

The claim to the mill stone, bolts and 
other machinery in the flouring mill, by 
the administrators in this case, is founded 
upon the supposition that the Revised 
Statutes have established the rule that 
every thing annexed toa building, which 
is used for the purposes of trade or manu- 
facture of any kind, and which is not 
necessary to support the walls of the build- 
ing, go to the personal representatives, and 
not tothe heir of the devisor upon his 
death. The Revised Statutes in attempt- 
ing to define what are to be considered 
assets in the hands of executors and 
administrators to be applied and distributed 
as personal estate of the decedent, con- 
tains among other things the following 
provision as the fourth subdivision of the 
sixth section of the article relative to the 
duties of executors and administrators, in 
taking and returning inventories. Things 
annexed to the freehold, ar to any building 
for the purpose of trade or manufacture, 
and not fixed into the wall of a house so 
as to be essential to its support. (2 R.S. 
§832.) Previous to the adoption of the 
Revised Statutes, there was some distinc- 
tion supposed to exist in relation to what 
was to be considered a part of the realty 
as between landlord and tenant, between 
the heir-at-law and personal representa- 
tives. And that an out-going tenant might 
be permitted to remove fixtures of a par- 
ticular description, placed by him upon the 
premises for a special purpose, which, as 
between the heirs-at-law, and personal rep- 
resentatives of the owner of the freehold, 
would have descended to the heirs, And 
the legislature, whether wisely or other- 
wise it is not for me ‘to decide, in adopting 
the provision here referred to, probably 
intended to put the executor or adminis- 
trator upon the same footing with a tenant 
as to the right to fixtures. Such at least 
was the recommendation ot the revisers, 
as appears from their note to the sixth 
section, in which this provision is found, 





(2 R.S.2d ed. 689.) It was impossible, 
however, in a short sentence of three lines, 
to state what was to be considered a part 
of the freehold, and what were mere fix- 
tures or things annexed to the freehold as 
for the purposes of trade manufacture. 
We must therefore still go back to the 
common law, and to the decisions of the 
courts, for the purpose of ascertaining 
what isa part of the freehold itself, and 
what is a mere fixture or thing annexed 
to such freehold. We must also resort 
to the same sources of information to as- 
certain what must be considered a part of 
a building, and what is in its nature mere 
personal property, and is only annexed to 
such building temporarily for the purpose 
of trade or manufacture. And I think in 
this case it may be safely assumed, that it 
could not have been the intention of the 
legislature to authorize the personal repre- 
sentatives of the decedent, who owned 
this grist mill in fee at the time of his 
death, to strip it of its water wheels, mill- 
stones, bolting apparatus and running 
gears ; leaving to the heirs-at-law the 
mere sides or walls of the building, with 
its floors, partitions and roof, Such, how- 
ever, as I understand, is the claim made 
by the defendarts in this case ; for it is 
not stated in the answer that there are 
any other fixtures in this grist-mill and 
flouring-mill, except machinery and other 
apparatus of that character and descrip. 
tion. Fixtures of the character here claim- 
ed, are not only convenient but essential 
to the proper enjoyment of the inheritance, 
and are therefore as much a part of the 
freehold as the building and water power, 
which, with them constitute the mill. 

The claim of the defendantsto the fixtures 
must therefore be rejected. 

The claim of the complainants to have 
the incumbrances upon the real estate, 
which were created by the testator him- 
self, discharged by the application of his 
personal property for that purpose, cannot 
be sustained. It is true, the revisers, in 
suggesting a reason why the former law 
should be changed, state one which does 
not necessarily apply to the case of an in- 
testacy, But the language of the section, 
which they reported, and which the legis- 
lature adopted without altering, clearly 
shows that they intended to make the 
new rule applicable to intestate estates, as 





well as to those in which the deceden; 
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> 
had disposed of his property, or part of it, Before the Hon. !Lewis H. Sanprorp 
by will (See 1 R.S. 749 § 4.) The! Assistant Vice-Chancellor of the first 
mortgages therefore must be paid off by those} _ circuit. 
who are entitled to the real estate, upon) Lent v. WALL and others, 
which they are a lien. 
It does not appear from the pleadings) SALE OF WIFE'S REAL ESTATE—RESCINDING 
in this case, whether the widow of the de-| emetmnanainas 
cedent joined with her husband in the : 
mortgages, or whether they were or were An executory contract made by the husband with 
oN : hac. Z ~ | the wife’s assent, for the sale of real estate 
not given before her intermarriageé with) owned by her in fee,is not binding upon the wife, 
him. But it, is stated in the bill, and ad-| yyere in such ease, the contract left it optional 
mitted in the answer, that the two mort-| withthe husband to rescind within a year, and 
gages upon the erist-mill Were given to| within that time he apprised the verdee of his in. 
secure the payment of the purchase mo-| tention te rescind, and offered to give up the pa. 
ney. In relation to that portion of the| pers, and the vendee refused to cancel the agree. 
: | ment on the ground that he had been delayed ip 
property, she takes her dower, subject to] obtaining possession of the land, (which by 
the mortgages. She must therefore keep| contemporaneous ease he was to have had dur. 
down one-third of the interest from the| ing the year,) and had thereby incurred damages 
time of her husband’s death, until the which must be paid before rescinding: It was 


: eld the » contract was rescinded, ¢ 
mortgages are fully paid 5 and then she| a ee cee Oe ane a a 
must contribute towards the payment a| dor from availing himself of the option, given 
sum which will be equal to the value of! by the contract, And that although the offer to 
an annuity, to the amount of ose-third of| give up the papers was informal, it was suffi. 
the interest for the residue of her life | cient, the vendee not objecting on that ground, 
(See Bell v. the Mayor &e. of New York,| 
in Chan., Jan. 23, 1845.) And as to the 
other mortgages, if it was given previous 


Mrs. Watt was the owner in fee of 
fifteen acres of land at Mamaroneck. The 
complainant owned a large tract in Ham- 
ilton County. On the 25th of April, 1839, 
the complainant conveyed his tract to Mr, 
Wall, and the latter executed to him a 
mortgage thereon for the price. At the 
same time, an agreement under seal was 
executed by Wall and the complainant, 


to her intermarriage, or if she joined with 
her buaband in the mortgage, she must 
contribute to keep down the interest and 
pay off the mortgage in the same manner; 
for in that case she is only entitled to) 
dower in the equity of redemption, subject} 
tothe morteage. (Hawley v. Bradford, 9 ~*** . p : , 
Paige's Rep net at i the morteace, Which provided that it was optional with 
Ses svep. 15> . ee oo) tr, stat . WIE » € 
was executed by the husband only after Wall to retain or yi¢ Id up = purchase at 
his wife had become entitled to an in-| the end of a nah that if all and wife 
choate right of dower in the premises, she wished to retain the Hamilton land, it was 
F ; kets ‘ 5 ; agers a i r e . re > ifte 
must be endowed of one.third of the whole optional with them to convey their fifteen 
of that mortgage lacres to the complainant, and that was to 
A decree must be entered declaring the| he re won. 2a en by bs all. — 
: . : . : : e defermine te up - 3 
rights of the parties accordingly, and di- ' ee , “eagtiet elc 7 “a ae -~ 
recting a reference to a master to take the a er s cates © the year, = 
auatet at Cncutein inthe eel fan to re-convey the Hamilton land, and 
2 : ° > mortgage was ance 
And the question of costs and all further cea! mortgage cae to = _cancelled, re 
questions and directions are reserved un |e pasty aes to their former right. 
til the coming in and confirmation of the} * easeot the fifteen scfes, for one year 
Hine % . The widow having re-i\*™ ™ the same time executed by Wall to 
master’s report. ne widow having re | % 1 by th h 
the complainant, and by the agreement the 


married pending the suit, a suggestion to . 
: : : y for the year’s 2 the 
that effect is made in the decree ; with q|rent was to go for the year’s interest on 
mortgage. 


direction that the proceedings be hereafter : 
carried on cated hen and her husband as|_, Lhe deed to Wall was never recorded. 
define. His mortgage was recorded after this suit 
was commenced. Wall took possession 
‘of the Hamilton land, and the complainant 
obtained possession of the fifteen acres, 
but he complained that for two or three 
months he was obstructed in obtaining it. 





CounseLtorn Necessity.—It was said 
by a wag, that a lawyer who practices in 
the court of sessions, ;must be called by 
this title, because “ necessity has no law.” 
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A week before the year expired, Wall at-junrecorded deed would suffice to revest 
tempted to avail himself of the option tojthe title in the complainant. At all events, 
give up the Hamilton land. ‘he circum-j[ am satisfied that the offer was made by 
stances are stated in the opinion of the'the defendent to cancel the deed and give 
court. It did not appear that Wall was injup the agreement, and his determination 
possession of the land in Hamilton coun-|fully expressed to the complainant, to ‘re- 
ty, or the complainant in possession of the/linquisk the purchase. The complainant 
fifteen acres, after the spring of 1840, lwholly refused to give up the contract; 
The bill prayed a specific performanee,/not on the ground now assumed by him, 
and that Wall and wife should convey thethat the tender of the defendent was in- 
fifteen acres to the complainant. Also forj|sufficient without a re-conveyance cf the 
an account of his damages in consequence land in Hamilton county; but distinctly 
of being kept out of possession. and solely, on the ground that he had been 
Hf. Wilson, for complainant. ‘kept out of the possession of the premis- 
N. D. Ellingwood for Wall and wife. es at Mamaroneck for a part of the time 
Tue Assistant Vice-Cuancettor. —specified in his lease, and had thereby 
There is nothing in this case to bind Mrs. sustained damages which he required of 
Wall to convey her estate in the lands atthe defendant asa condition of rescinding 
Mamaronees. The agreement of her hus-the sale, and which the latter refused to 
band to sell the lands, affected only hispay. I think the balance of the testimony 
life-estate therein. But it is claimed that|in regard to his being kept out of posses- 
the wife assented and concurred in the sion, is decididly against the complainaut. 
sale, and joined in the part performance of Be that as it may, the circumstance fur- 
the agreement by delivering the posses- nished no reason whatever for his refusal 
sion on the Mamaroneck Jand, As to the to receive back the land in Hamilton coun. 
possession, it is to bs observed that it wasty. It could not compel the defendant to 
not hers, but her husband’s. She had novarry out the agreement against his wish 
control over it, and any act of hers in re-and determination not todo so. For those 
ference to the pos-ession, was nugatery.damages, if any there were, his lease af- 
And as to the whole claim, it may be an-|forded him a proper and sufficient remedy 
swered, that the wife would not be bound, at law, which would not have been affect- 
if she had signed and sealed the agree-ed or impared by the re-conveysnce of 
ment; and much less can any parol ratifi- the Hamilton land, and cancelling the de- 
cation, or act in puis, on her part give va-fendant’s mortgage thereon. Although the 
lidity to the contract in reference to herdefendant’s offer to rescind was not per- 
estate in the premises. (See Whitbeck v. tect in form, nor very clearly related by 
Cook and wife, 15 Johns. 483; 1 Sugd. ox the principal witness to the point, I am 
Vendors, 10th ed., 330). Itis wholly nu-satisfied that it was sufficient, on the com- 
like the case of a married woman having plainant’s absolute refusal to accept it, to 
a separate estate, or executing a power, in'absolve the defendent from the agreement 
respect of which equity treats her as atoconvey the Mamaroneck property, and 
Jeme sole, ithat it was a rescission of the contract as 
There being no ground for a decreeto both parties. 
ayainst the wife. the bill must be dismiss-- The subsequent declaration of the dz- 
ed as to her, irrespective of the husband’s fendent which is related by the witness, 
liability. (See Emery v. Wase, & Ves.515.) Travis, can not alter the rights of the pat- 
Then in regard to the defendent, Lan-ties, It did not restore the rescindeii 
sing Wall. Within the time stipulated in agreement, and it did not constitute a new 
the contract fcr relinquishing the purchase contract binding upon either party. In 
of the lands in Hamilton county, he avail- truth, it is too vague and indefinite to me- 
ed himself of the option which the con- rit serious consideration. 
tract gave to him. He proceeded to the My conclusion on this point relieves me 
complainant’s house with the same attor-{rom the necessity of examining the vexed 
ney who prepared the original papers, and question, whether this court will compel a 
offered to exchange or cancel the writings. husband under circumstances like these to 
It is probable that the parties, and the at- procure his wife to join with him in_a con 
torney also, supposed the cancelling of the|veyance of her estate. , 


28 
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The bill must be dismissed. with costs;| his security pursuant to the terms of the first 
but without prejudice to the complainant’s| resolution, it was held that the directors had no 
remedy at law upon his lease. And it! power to mule such a contract with the com- 
may be made a part of the decree that the, Pian’ ona his bill was accordingly dismissed 

> ‘ | with costs. 
complainant shall deliver up the defend-| 
ant’s mortgage, and that the defendant and) py, 
his wife re-convey the land in Hamilton| i 
county to the complainant. 


omplainant with several other 
persons entered into articles of association 
in December, 1838, in pursuance of the 
act to authorize the business ot banking, 
Before the Hon. Freperick Wuittte-|passed April 18th, 1838, for the establish. 
sEY, Vice-Chancellor of the 8th Cir-|ment ofa bank at Alexander, in the coun- 
cuit. ty of Genesee, under that law. The bank 
was duly organized under the name of 
Exias J. Pertmone v. Van RensELaen|** The Exchange Bank of Genesee,” with 
HAwWEINS, ET AL, la capital of $100,000, -in shares of $100 
: i ach, with liberty to increase it to $500,000, 
HE GENERAL BANKING scdasllecngprnagscad tT Tae complainant became a shareholder to 
MANCE—POWER OF DIRECTORS TO MAKE Con-| |, ey. m1 
TRACTS tne amount of fifty shares, or $5000, and 
- s \a director, and the bank went into opera. 
The complainant with several other persons en-/tion early in 1839. Samuel Benedict, jr, 
tered into articles of association in December, |was the president in whose name the se- 
1838, in pursuance of the act of 18th April, curitics of the bank was to be take TI 
1838, authorizing the business of banking, for| ~~ 1 Pe ¥ iy ye ARERs .; 20M 
establishing a bank at Alexander, in the county COMplainant paid for his stock by paying 
of Genesee. The bark was duly organized 500 in cash, and with his wife executing 
under the name of ‘* The Exchange Bauk of |two bonds and mortgages to the president 
” ° a" . - e195 Oo ) XK : ‘ .— 2 te 
Genesee ;” the capital was to consist of $100.00 of the bank, one for $2000 and one for 
in shares of $100 each with liverty to increase | gon 09 These aera ; 1 
it to $500,000. The complainant became a|~~?!™" hese mor £ages were by the 
shareholder to the amount of fifty shares and a president of the bank assigned to the 
director, and the bank went into operation carly comptroller befure the passage of the reso- 
in 1839, Thecomplainant took up his stock oe lutions hereafter mentioned, and the comp- 
: 0 os i is wife executed |... é , é 
paying $500 in cash, and with his wife execu ;.. troller delivered to the bank circulating 
two bonds and mortgages to’the president of the| | errs Bits PARTE" 8 h 2 
bank for the balance, which were afterwards as-|[0°S = props ny countersigned ’ to their 
signed by him to the comptroller, and the camp-/2mount according to the provisions of the 
troller delivered to the bank circulating notes act. On the 4th day of April, 1840, the 
properly countersigned to theiramount, On the|directors of said bank passed the follows 
4th April, (after such delivery of the notes by |; ‘et ote Le nM 
’ : 2 iing resolutions * Resolv 
the comptroller to the bank,) the directors oi oF . a : 1 Resolved, That any 
the bank passed the following resolution : — |S*¢ kholder be allowed to surrender the 
“Resolved That any stocholder be allowed! Whoie or any part of his stock in this 
to surrender the whole or anypart of his stock infbank, and received therefor the securities 
this bank and receive therefor the securi deposited by him upon his paying to the 
sited by him upon his paying to the satisfaction | «5 6 aston oe tie hank PRED ss 7 t 
of the bank twelve per cent upon the full amount | OBS 308 24 ~~, tg Ve per. Conn 
of the stock so surrendered.” ‘The complainant | UPOU the full amount of the stock so sur- 
declared his intention to surrender his stock un-|rendered.” ‘Ihe complainant immediately 
der this resolution, — offered . pore the|declared his intention to surrender his 
rds e Siz per-| ce : : 
$500 cash already paid towards the S!2 per-) tuck under this resolution, and offered at 
cent, and to pay $100 the balance on recovering | that Guin ia ad jie z . 
his securities. The bank made an attempt to|°*“* can es _st a su segue nt time, to 
obtain the securities from the comptroller, by| Permit the $500 already paid to apply to- 
substituting others with a viev of surrendering| wards the twelve per cent, and to pay 
+ to the a a did dhe wee \$100 the balance, upon receiving his secur- 
y n ang i an-! .:4: rn 
ere was subsequently a change in the man-'rities, The bank made some attempt to 
agement of the bunk and a fresh president ap-| , bdtn hie rities f 1 “oll 
pointed, and on the 12th March, 1841, the di-|ODtIM Dis securities trom the comptroller, 
rectors passed a resolution repealing the resolu-| by substituting others with the view of 
tion passed the 4th Aprl, 1840; and the com-|surrendering them to the complainant, but 
lai ds informed that the bank! Q3 . : 
een per na par © ape Accy | did not succeed. Some other stockhold- 
eclined to surrender i s security under}... . pen eee é , j 
the terms of the first resolution. Ina suit to|<t rigiternnem: all or Sear Part of a 
compel the president and comptroller of the|Stock under this resolution, and receive 
bank to perform their contract by a surrender og back their securities or a portion of them, 
: P 4 
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Subsequently there wes a change in the, the resolution. It is urged, too, that the 
direction and management of the bank. transactions between the bank and the 
The defendant, Van Renselaer Hawkir s,| complainant did not amount to a contract 
was elected president, and on the 12th | which would sustain a decree for a spe- 
March, 1841, the directors passed the fol-|cific performance, inasmuch as the offer 
lowing resolution :—“ Reselved, That thelof the bank was a mere voluntary offer 
resolution passed April 4th, 1840, autho | without any consideration, and which the 
rizing the stcckholders to ; surr nder their] omplainant was at liberty to accept or ree 
stock, and receive therefor the securities| ject; and after having signified his inten- 
eposited by them, upon paying twelve [tion to accept it, the contract could not be 
per cent, thereon, be, and the same is here-|enk reed as against him, and was not 
by repealed.” After the passage of this|therefore mutual. (4J.C. R. 497; 1 J. 
resolution the complainant was informed|C. R. 870; 4 Paige, 305.) It is also ob- 
that the bank should decline to surrender] jected, that as the bank are unable to per- 
to hin: his securities wuder the terms of |/orm, and were so to the knowledge of the 
the first resolution. ‘These securities were|complainant when he filed his bill, - the 
still held by the comptroller as an indem-jcourt will not give this relief nor sustain 
nitv to the holders of the circulating notes|the bill to compensate the complainant in 
still in cirezlation; and the complainant |damages, but leave him to his remed up- 
filed this bil against the president of thejon the contract in an action at law. The 
bank and the comptrofler, to obtain the|great and leading objection, however, and 
surrender of his bonds and mortgages un-|one whichI shall first consider, is, that 
der the first resolution, and his acceptance|ihe directors had no power or authority to 
thereof. Both of the defendants answer,.|make any such contract. This association 


~~) 


a | 

















; and the hearing is upon pleadings and|was formed under the act commonly known 
proofs. as the General Banking Law, and in its 
A. Gardiner, for complainant. organization the requisitions of the act 
H. R. Selden, for comptroller, seem to have been complied with. The 
J. G Hoyt and D. H, Chandler, for V.|povers of such associations, when form- 
. R Hawkins. jed, are defined in the !8th section of the 
: The Vice-Cnancettor. — This is in|act, (Laws of 1838, 245.) which in gene- 
: effect a bill to enforce a specific perform-|ral terms are simply to transact the busi- 
. ance of the contract alleged to have exist-|ness of banking, to excersise such ins 
P ed by the passage of the resolution of |cidental powers as shall be necessary to 
y April 4th, 1840, and the scceptance thereol|carry on such business. The associations 
> by the complainant. ‘The defendant's! formed under it are, in most essential par- 
5 counsel urge several objections to the re-|ticulars, bank corporations, and the shares 
4 lief asked for by the complainant, and|in which are personal property, transfer- 
. among thein is one that he has not offered able like bank stock. ‘The articles of as- 
t, to perform on his part by a tender of thc)>0ciation are under the act, the charter of 
+ balance of the twelve percent. and a sur |this species of banks fixing the amount of 
y render of the stock. I think the circum |capital, the number of shares the name, 
‘, stances detailed in the testimony show ¢|place of business, and the powers to be 
at suflicient offer on the part of the complain-|exercised by its officers; only no greater 
to antand thatthe bank itself admitted hi-|powers can be granted by the articles than 
My readiness to comply on his part. [t would|the act permits. By the 6th article in this 
1y appear, too, that the officers of the bank|case, ‘all the powers, rights, and privi- 
i felt themselves bound by the resolution tc|leges of each and all the aasociates, and 
a obtain the complainant’s securitie: for him |those who may become such, by virtue of] 
Jr, and made such efforts as they could to d«| these articles, are hereby irrevocably de- 
of so but failed of success, A mere formal|!egated to and vested in, and shall be ex- 
er tender on the part of the complainant was ercised only by a board of directors and 
d- in effect waived by the course taken by|such officers and agents as they shall ap- 
eas the bank officers, and a further tender be|point.’” Among the powers given to the 
a. fore the filing of the bill was useless, as| board of directors, bearing upon the ques- 
= the bank had given him notice that they|tion, are, by article 16, “the authority to 

should refuse to comply with the terms ot/determine what number of directors shall 
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constitute a quorum, and to make such by-\bility beyond the amount, of that capital, 
laws rules and rugulations, for the man-jbut after having thus pledged this, the 

agement of the business of the asociation jare not as I understand it, permitted to 
and the government of themselves, cflicers | withdraw any portion of it, unles, by le. 
and agents,as they may think expedient, \vislative sanction, or by way of a dividend 
and not inconsistent with the law of these|upon a final closing of the concern by 
articles of association, and such by-laws. competent authority. The associates ma 

rules and regulations, to alter at pleasure.’’ |sell the stock thus created as individual 
The 17th article gives powers precisely |property, but.they cannot withdraw it or 
in the words of the 18th section of the act. |any portion of it by any arrangement they 
By the 20th article, the majority of the|may make among themselves. I think it 
stockholders are authorized to increase the |will be conceded that the directors of 9 
number of associates and capital stock, |bank, under a bank charter, have no power 
from time to time, until the capital stock |to make a contract with astockholder who 
shall amount to $500,000; but no power |has paid up his subscription in full for the 
is reserved to the stockholders or given toj|surrender of his stock, and the payment 
the directors at any time to diminish the |back to him of all or any portion of the 
capital stock. ‘The powers thus given to capital paid by in him. ‘The question, as 
the board of directors are, it must be ad-|here presented, does not involve the power 
mitted, full and ample, and the articles do, of a bank to purchase up its own stock, 
as they were doubtless intended to dv, de-|That is not what is proposed in this case; 
volve upon the board full power as trus-|but the power to permit a stockholder to 
tees to manage at their discretion the|surrender his stock, and having it deducted 
corporate or associate interest of the sub-jor struck out from the capital upon his 
scribers to thearticles. ‘The powers con- |submitting to sustain a stipulated loss, I 
ferred, however, cannot be larger of course|cannot perceive any difference between 
than the authority conferring them, and |this case and that of a common bank char- 
must be in subordination to the act itself.|ter, ‘The complainant had subscribed for 
For the purposes of this question, these fifty shares of the capital stock and had 
associates are toall intents a bank corpo- |paid for it under the articles, partly in mo- 
ration, uuder a charter framed by them-|ney and partly in mortgages, and the di- 
selves, in subordination to the act which'rectors assume to contract with him for 
gave them authority and power so to in- |the surrender and annihilation of this 
corporate themselves. The powers of |stock, and for the payment back to him of 
this board of directors are precisely whatja large proportion of his subscription. 
the power of a board of bank directors|From any thing that appears to the con- 
would be under a charter drawn in’ the/rrary in the papers before us, the surrender 
language of these articles. Here we have of this stock would reduce the capital be- 
then a bank charter, with a capital of one |!tow ene hundred thousand dollars, which 
hundred thousand dollars, (the least capi-|is the least sum as a capital upon which 
tal which the act tolerates,) divided into jan association can lawfully transact busi- 
one thousand shares of one hundred dol- jness, 

lars each, with a board of directors to man-| ‘There is nothing in the case before us to 
age the concerns of the corporation, and con- ame what were the circumstances of this 
duct the busjness for which it was granted. |bank, and whether the proposed arrange- 
For this purpose the directors have ample|ment would be an injury to the other asso- 
powers; but I look in vain for any authority ciates or creditors of the institution or not. 
given to them to permit any of the owners Neither would the existance of such facts 
of the capital stock to withdraw from the/alter the case. The whole spirit of the 
institution, and to take out all or any por-|law requires that the whole capital shall 
tion of the capital they subscribed therto. be dedicated to the purposes of the asso- 
By the subscription, the associates pledg- |ciation, and that no stozkholder shall be 
ed to each other and the public the amount |permitted to withdraw any portion of it, 
they subscribed as acapital to carry on and that the directors have no power to 
the business of banking. By the bona fide authorize such withdrawal; and I appre- 
devotion of somuch capital to this object, hend such an act of the directors wonld 
they are exempt from private ange justify an application on the part of the 
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stockholders or creditors to the chancel |er of the bondsand mortgages which he may 
Jor; for a dissolution of the association.j|have executed to the association In pays 
The stockholders, the ereditors and thejment of his stock, upon paynent by such 











ublic are all interested that the associates 
should abide by their dedication of 
capital to the business, until the whole 
concern is wound up, ard liquidated by 
some lawful proceeding, where the native 


istockholder of assum equal to his propor- 
tion of all the losses which the association 
might bave incurred at the time of such 
withdrawal, to be estimated by the diree- 


tors in the same manner as if the insti- 


rights and equities of all can be taken intojtution was to ¢lose its affairs at such date. 


account and passed upon, It is to be ob 
served, too, in this case, that no power is 
given to the directors toincrease the capi- 


‘The board of directors estimated the 
loss at twenty per cent, and pased a re- 
solution authorizing any stockholder to 


tel. ‘That is reserved to the associates|withdraw, upon the payment of twenty 
themselves for decision; wuile there is no|per cent, and special resolutions anthoriz- 
power reserved or given to diminish the|ing these complainants by name to with- 


capital. 


draw upon such terms. The complainants 


By the 9th section of the act, discretion|paid the twenty per cent to the cashier of 
is given to the comptroller to  surrender|ihe association, and as the mortgages ex- 


the mortgages in his possession, and ac 


leeuted by them to the bank, in payment 


cept others in their places. The court is\for their stock, were not at that time in the 
asked to direct the comptroller how to|possession of the bank, the association by 
exercise that discretion, and to require\its proper officers executed agreements to 
him to surrender these mortgages, which|the complainants, to procure and deliver 
he holds as trustee for the bill-holders,\up to them their respective bonds and 


and accept other securities in their place 


mortgages, The association was after- 





The law has placed this duty with, and|wards enjoined, and a receiver appointed, 
vested this power in the comptroller; and/and this bill was filed to establish this con- 


this court could not, at least shouid not,/tract. 


direct him in its exercise, until at least it 


| . EF, M. Haight and O, Hastings, for the 


appeared that he had wholly refused to\complainanis. 


use this discretion in a proper case. But 


| R. Davis and H. R. Selden, for the de- 


itis not useful to pursue the subject. My)fendants. 


opinion is, that the directors had no powe1 
to make a contract with the complainant 


| Tue Vice-Cuanceiicr* held that the 


directors had no power, even with such 


of the kind se. up in the bill, and that thejauthority from the stockholders, to permit 
complainant cannot enforce it through thela stockholder to withdraw, or to pay back 


instrumentality of this court. 

This will render it unnecessary to ex- 
amine the other questions suggested by 
the defendants’ counsel. I prefer that the 
descision should rest upon this one point. 

The. complainant’s bill is dismissed, 
with costs to be taxed. 





James Martner, et al. v. Lyman Bates, 
President, and Loxenzo Burrows, Re. 
eciver of the Farmers’ Bank of Orleans 


July 18, 1843. 


The bill in this case was filed to estab- 
lish a contract substantially similiar to that 
mentioned in the preceeding case. In this 
case, however the stockholders at their 
annual meeting, a majority being present, 
by resolution authorized the dircetors to 
permit any stockholder to. withdraw, and 
to zelease to such withdrawing stockhold- 


jor contract to pay back, to any stockhold- 
er, any portion of the money, or other con- 
sideration paid in by him asa part of the 
capital; that such contracts were mis- 
chievous and dauvgerous in their tendency 
and could not be tolerated, and were not 
binding upon the association. 

The complainants were denied all re- 
lief except to be declared creditors of the 
association to the amount of the twenty 
per cent, paid in by them from the time of 
such payment, and as an offer of this cha- 
racter was made in the answer, the com- 
plainants were churged with costs. 





‘Do you see anything ridicnlous in this 
wig,’ saida young gentleman to Curran. 


\* Nothing,”said, Curran,**but the head in it.” 





* We regret thatthe want of space precludes 
our giving the detailed opinion of the learned judge, 
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cou RT OF COMMON PLEAS, trained under the first warrant, on the 28th 


—jof July ; that immediately thereafter the 
Before the Honourable M. Unsnoerrer and\defendant affixed, on a conspicuous part of 
Judges Incrawam and INGLis. the denmised premises, and also in two 
|public places in the ward in which said 
MorrtLt, public administrator, &c. of premises were situated, a notice of the Je. 
New York, v. Jenkins. jvy and sale ; that the goods were duly ap. 

luappraised on the 3d of August. hi 
DISTRESS FOR RENT ACCRUED SUBSEQUENT Tol ag adjourned by the dete d aaa 
DEATH OF INTESTATE—CHUSES IN ACTION). 7 on — on the 
NOT DISTRAINABLE—EVICTION. jSth, to the 18th of August, at 12 o'clock, 
at noon, and again On the 18th to the 16th; 
By the provisions of the Revised Statutes of New|that ou the 3d of August the goods in 
York the death of the tenant does not affect the question were also seized under a second 


right of the landlord to distrain for rent in ar-| warrant, and a notice of appraizement for 


rei. . . 
A sale under a distress warrant cannot be post. {he 8th and of sale for the 13th of Au- 


poned beyond the five days limited by the sta- |S Ust, was affixed as the notice of the for. 





Sate. jmer warrant ; that on the 13th of August 
Bank notes and coin are not subject to distress for|;he appraisement was duly made, but the 
rent. sale was adjourned by the defendant to the 


he plaintiff (being the publle administrator,or his! 
. paar ert p rae pa ho possession of the! 15th 5 that such adjournments were with- 
premises to the landlord, and assigned the lease |OUE the cousent of the plaintiff, and that no 
thereof to him, since the death of the tenant, for|votice of such adjournments were served 
a ee en > - public ad- | personally upon him, but that they were af- 
mintistrato aK Ol ers OT administration, | . —— . 
waived his right = eee for the withholding | ixed rede: —_ a place - said pre 
possession of the lease. maises, and also, in two public places in 
sad ward; that the sale took place by 
Case. The declaration contained four|public auction on the 15th of August, at 
counts. Plea, general issne. At the |12 o'alock at noon, and that Merlin died on 
trial before Ingraham, J.,in February 184),|the 28th of August, before the first war- 
it appeared that Achilles Merlin was ajrant was levied, on the affidavit theretore 
druggist, and occupied the store and pre-|made, and that he left no next of kin in 
mises on the corner of Pearl and Centre| America. 
streets, New York, and that said store,| Italo appeared that the defendant was 
when so occupied, contained a large qnan jone of the marshals of the city of New 
tity of goods ; that said Merlin died in|/York and authorized to distrain for rent, 
July, 1840, and in August following, thejand that he acted under the authority of 
plaintiff, as public administrator, demand |the two said warrants, and distrained and 
ed possession of the goods, the store, and|-old the goods by virtue thereof ; that 
the keys of the store, which the defendant/when the distress was made he entered 
had obtained, and that neither the goods |the store, and took, under the distress war- 
or the possession of the premises were jrant, thirty-eight dollars and fifty cents in 
ever delivered to the plaintiff. money, which he found in the till of the 
The defence was, that the property had\drawer in the stores; that the same was 
been seized under two landlords’ warrantsjcarried into the account of sales under the 
for rent due from Merlin at the time of his|warrants, and that the sales under both 
decease, to the amount of $255, being|warrants took place on the 15th of August. 
a balance of rent of said premises from|[t further appeared that the clothing, bed- 
the first of November to the first of May. /|ding, private, and other papers of the de- 
following, and $125, being three months’|ceased, were in the store at the time of 
rent of said premises from the first of May |the distress, at which time they were de- 
to the first of August. llivered to the plaintiff, and that on the 15th 
It was admitted by the counsel for thejof Septembar, 1340, the plaintiff assigned 
respective parties, that the sale of tie goods|the lease cf Merlin’s store to the agent, 
of the drug store was made undor two|the Jandlord thereof, in consideration of 
warrants on the 15th day of August ; that/one dollar. The jury found a verdict for 
the rent was due as stated in the warrant ;|the plaintiff, subject to the opinion of the 
that the goods in controversy were dis lcourt, on a case to be made, and to all 
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questions that arise in the cause on either 
side. The caSe now came on for argu- 
ment. 

A. Nash, for the plaintiff. 

A distress for rent cannot be made on 
the property of the tenant after his death 
and before an executor or administrator is 
appointed to represent the deceased ; co: 
sequently the defendant erred in levying 
warrants of distress for rent in arrear, al- 
ter the death of the tenant, and in levying 
a warrant of distress for rent which ac- 





p.ss, and more especially as he sold the 
goods at a period subsequent to the ten 
days, the time limited for the sale thoreof, 
hy the statute under the act regulating dis- 
tress for rent. Now the warrants for the 
~ale of the goods was spent after the ten 
days had expired, and the party had con- 
sequently become a trespasser. The sta- 
tute gave no authority to adjourn for a 
ionger period than tendays (2d N. Y. 
Rev. Stat. 504, §25 & 26.) 

The principle of law is well settled, 


crued on the premises subsequent to the|that a statutory remedy is to be pursued 
death of the tenant. |-trictly. Now here the tenant had not 

The statute 32d of Henry the VIII, consented to an adjournment, and the de- 
chapter 37, does not reach this case fendant is therefore liable, (11 East. R. 
Merlin died in the city of New York, 28th |395, Winterbottsm y. Murgan; Chambers? 





July, 1840; a warrant was taken out t Landlord and ‘Tenant, 664 ; 


' 
make distress on the same day, but after| 
his death,a levy was made July 29th ; 
an appraisement was made August 31 | 





Cowen’s 
l'reatise, 369.) It has been held that 
where a landlord remained in possession 
eight days after a distress was made, he 


another warrant was taken oat on the el a trespasser as to the Jast three deys, 


day for rent due August Ist, and an ap- 
praisement was made under the second 
warrant, August Sth. The sale under both: 
warrants was adjourned to August 13th. 
and again adjourned to August 15th; the 
defendant was therefore evidently a tres- 
passer, for no warrants could be taken out 
after the tenant’s death. 

The reason of the rule is, that there can 
be no person to make a claim of the goods 
who is in privity with the landlord. ‘That 
third persons have become interested in 
the goods by act and operation of law, and 
that such persons cannot be divested of 
their rights unless by their own default. 
(Bradb’y on Disiress, p. 80; Chambers’ 
Landlord and Tenant, p. 13, 616, 606, 
609 ; Wright on Tenures.) 

The Revised Statutes, as well as the 
common law, have guaranteed to tenants 
certain rights, among which is the right to 
tender the rent when the Jandlord comes 
to distrain, ard to bring replevin for the 
goods if the distress is wrongful. If a 
distress be made aftera tender made, the 
party distraining is a trespasser, 

Upon the death of the tenant the rent 
became nothing more or less than a debt, 
and was to be paid in the manner pointed 
out by the statute, as due upon a sealed in- 
strument, (2 Rev. Stat., §7, class 4.) 

The defendant not having caused the 
goods to be appraised, and due notice to 
be given of the levy and sale to the public 
edministrator, is Jiable to an action of tres- 


(2 Loid Raymond, 1427; Strange, 717.) 

The distress was made on the 28th day 
of duly, and the sale took place on the 
15th Augus: following. In the mean time 
(the llth August) the plaintiff had de 
manded possession of the goods and the 
keys of the premises, which were refused. 

It appears also that the defendant has Je- 
vied upon money ; now it was well settled 
that bank bills, choses in action, or coin, 
unless in a bag, cannot be distrained on 
ifor rent. 

At common law no distress can be made 
ipon money unless the same is in a bag, 
so that upon a replevin the same money 
can be identified and returned to the plain- 
tiff (Bradby upon Distress) ; aud al:hough 
ithe Revised Statutes authorize a levy un- 
der an execution upon bank bills, and gold, 
‘and silver coin, yet the statute concerning 
distresses does not authorize a levy under 
ia distress warrant for bank bills, coin, or 
‘other choses in action ; (2 N. Y. R. &. 505, 
'§ 0; 290 §19.) For these reasons the 
pla otiff is entitled to judgment upon the 
verdict, 

Wi. Kent, for the defendant, contra. 

The right to distrain is not affected by 
the death of the tenant. It is a proceed- 
ing in rem, and is not affected by the owns 
ership of the chattels, except where there 
has been an express statutory provision. 

This is a case similar to that of a bank- 
rupt ; while his goods remain on the pre- 
mises, although a commission is issued, 
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; we pre 
anda messenger takes possessicn of the|gods, (4 Barn. and Ald. 208: Rett yg, 
goods, yet the landlord has a right to dis-|Shaw; 2 Cow. Rep, 22! ; Pixley v. Betts.) 
taain, although the property is changed by| If the adjournments were irregular, yet 
the bankrnptcy,  (Woodiall’s Laud. &jby the Revised Statutes, (2 vol. 504 
Tent. 291, 295.) 129.) the plaintiff can only recover dama 
The death of the tenant does not affect}yes for irregularity. Neither the dis- 
the right of distress under the Revised/trainer, nor his agert was a_ trespasser 
Statues of the State of New York, (Ist/from the begining, and no special damage 
Rev. Stas., p. 747, §18,.) which declaresjis shown, or was in fact suffered. 
that when any certain services or oar thins The first count of the declaration jg 
rent is reserved out of any lands or tene-|not maintainable. A distrainer had right to 
ments, shall not be paid or rendered when|keep goods distrained locked up on premi- 
due, the person entitled thereto may dis-|ses. 
tain for the same, and in Blackstone's The second count is not to be sustained, 
Commentaries it is said an executor or ad-'as no damage is shown. 


ministrator, | The third and fourth couuts are not 
Ist. Must, pay the funeral charges and)maintained, as trover will not lie for an ir- 

5] P fw) | 
the epxenses of proving the will. regular distress, since the law 2d RS. p, 


2d. Debts due by record or specialality. 

3d. Such debts as are preferred by the 
statues. 

4th Judgements, 

5th Debts due on special contracts, as 
for rent for which the lessor has often a 
better remedy in his own hands by dis- 
training. ‘The learned counsel also refer- 
red to Toller on Executors, 218, in sup- 
port of this part of the case. 

If the right to distrain was affected by 
the death of the tenant, nevertheless the 
lantiff was the tenant after the death of 
ferling ‘Thelandlord had a lien on th 
goods of his tenant, taken in executio: 
previous to the levy rent being due; (17 
John. Rep. 1; Trappeny. Moore.) A dis- 
tress is considered in the nature of a re- 
medy upon the land, and if the tenant be 
dead, the goods of the deceased te rant re- 
maining thereon, may be distrained in the 
hands of his executor or administrator 
(Bradby on Distress, p. 77; Pollexfen 
Rep. 125; Braithwith v. Crocker; Ist 
Hen. Blackstone, 465 ) 

The right of distress being thus valid. 
the proceedings in distraining were cor- 
rect and legal, and the marshal had the 


right to adjourn the sale. A distress, 
Ri eee 
warrant is in the nature of an execution. 


504 & 29. 
| The plaintiff must be non-suited or a 
iverdict entered for defendent. 

Although the levy under the first diss 
tress warrant took place on the 28th of 
July, and the sale was on the 15th of Aus 
zust, yet the adjournments were only an 
irregularity, for which an action alone 
could be maintained, ( Ist. Rev, Stat. 395; 
2 Cowen, 221; 4 Barn. & Ald, 208, and 
7 Price, 590; 19th Wendell, 229: Ist 
Hen. Black. 13.) 

The learned counsel also contended 
that, under the Revised Statutes, gold and 
silver coin might be levied upon under ex- 
ecution (2d Rev. Stat. 280, sec, 18;) that 
there was no difference between a levy 
under an execution, and that under a dis: 
iress warrant thestatute, 32 Henry VIII, 
chap. 37, had altered the common law, 
in regard to the right of distress after the 
-xpiration of the Icase, and against ex- 
veutors: and the Sth Ann, chap. 14, altered 
the lawin regard to leases for lives, and 
the affidavits in this case were sufficient 
for the distress. (20 Wendell Rep. 560, 
Perkius vs Pell.) 

Nash, in reply—The second count is 
‘or not selling in a proper time the goods 
distrained on. ‘The last count is in trover 








(4 Johns. Rep. 125; Rogers vs. Brewster,) ‘or the goods and papers of the tenant, 
and under our law the constable, after ta- The fourth count is in trover for the 
king goods and chattels into his posses- goods, stating the possession to be in the 
sion, has the same right to adjourn the plaintiff. It has been determined that 9 
sale under a distress warrant, that he had landlord, under the plea of the general is- 
on an execution, (2d R. §. 180, secsue, could not justify an expulsion of the 
145;) besides the common law gives the tenant or re- entry to obtain possession of 
party a reasonable time after the five days goods after ten days, (Bradley on Distress, 
for the purpose of making sale of the'z68.) he stat. 21of Geo, II, chap, 19, 
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precisely like the Revieed Statutes of the 
State of New York, states that the party 
who was administrator might support 
trespass for an injury to personal property 
of the intestate to the death and letore 
letters are granted. (1 Chitty’s Pleadings, 
167.) 

IncranaM, J.—I om inclined to, think 
the distress first made in this case was 


good, The distress was for rent. duc on| 


tst May, }S40, ‘The warrant dated 28th 
July, 1840 ; the distress made 28th July, 
1840, The tenant died on the aame day, 

It might be a matter of some doubt 
whether aidistress at common law was good, 
after the death of the tenant; but if’ so, | 
I think ,the difficulty is removed by the | 
very comprehensive pawer granted by the, 
R,.S. to landlords to distrain, ( lt. S. 747, 
sec. 18) This gives the right to distrain 
in,all cases. where rent is due and, unpaid 
It is more extensive than the common law 
right to distrain, and. includes, 1 think, 
the present case. 

1 take a distinetion between, the first 
and sécond warrants, because the second 
warrant is, I think, irregular in stating 
Achilles Merlin to be the tenant and debi-) 
or for rant becoming due in, August, alter 
his death... His legal representatives were 
the persons chargeable with the rent after 
his death ;.and.if none were then appoint- 
ed, I doubt, whether a distress “could pro- 
perly be made when the warrants and 
affidavit stated Merlin to be the debtor. 
L have no doubt of the irregularity of an 
adjournment of a sale under, a, distress, 
beyond the five days allowed by the statute. | 
The statute is imperative, and directs that | 
the sale shall take place at that time, 
When an officer undertakes to postpone 
the sale, he does so at, his peril, as the 
party. injured can only recover special 
damages, (2,R. 8.504, sec. 28,),,and_ no 
more. The officer. may show, that no 
injury, resulted; from such adjournment. 
In the'case of Pitt v. Shaca et al., (4 B& A, 
208,) it was held that the landlord might 
remain a reasonable time beyond the five 
days, and that question belonged to the 
jury. . But-that is not, where the landlord 
had fixed. the time for selling, and then ad- 
journdéd the.sale, but, delayed fixing the 
sale; beyond five days from the distress. 

. Phe first count, claims demeges for evic- 





tion... .[s;appears the officer. took: possession, are 





of the store and locked it up, and, on 





‘Mortill’ v. Jenkins, 





demand, refused. possession. If an o cer 
takes goods under distress, he may Jock 
them.up upon the premises until sale, (2 
lt. S. 603,) but such authority wonld not 
justify an ofjicer either in taking, entire, 
possession of the whole premises,; or of 
continuing after the time of sale,as fixed 
by the notice, except a reasonable time 








for removing the goods after the sale, 
In ordinary cases, therefore, the landlord 
weuld have been a tresspasser, and liable 
for damages to the tenant for prosecuting 
the enjoyment of the demised premises, 
In this casey however, the plaintiff, ag, 
public administrator of the property, and 
having the administration of the property 
of the tenants, complains that he was evic- 
ted. Ly the evicenge it, appears that, the 
plaintif! demanded the ;possession on,, the, 
Ith August ; that the goods were sold on; 
the 15th August, while the letters of ad- 
ministration were not- granted until the 
10th ‘September. Before that time, the’ 
only authority of the publie administrator 
was, to secure, the effects of the deceased 
for the purpose of preserving them from, 
loos or injury ; but he is expressly prohi-' 
bited from proceeding on the administrati- 
on of the estate belore letters are: granted. 
The power to take charge of the property 
for saickeeping, would not justify and sus- 
tain aclaim by him for eviction from de- 
iuised premises, when he had never been in 
possession. ‘he possession was delivered 
long before the public administrator had 
any authority to use or dispose of the pro. 


| perty. In such a case, even if he had the 


count properly framed, and could recover 
on it, the damages would only be nominal, 
as they could not have used or ‘disposed 
of the premises ; and his subsequent sale 
of the lease for one dollar, shews ,it to be 
valueless. , 

I think the landlord had no right to dis. 
train on bank-notes, Choses in action never 
were subject ta distress or execution at 
common law. The legislature have altered 
the law:as to bank notes, and made them, 
subject to an execution; but they are. not 
made subject to a distress for rent by any'sta- 
tute. The sale therefore reinains unaltered 
npon. this point, and for the amount of the 
bank notes, I think the piaintiff entitled 
to recover. 


“My conclusions upon this case then 


t 


“1, ‘That the first distress is good. Thst 
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en ore 


the second distress warrant and affidavit 
Were irregular; but that as no new pro- 
perty was levied on, no action of trespass 
can be maintained for selling more goods 
than ‘waS necessary to pay the amount due 
on the first warrant. If the defendant is 
liable’ it is for an excessive distress, and 
for that ‘there is no count in the declaration. 
2° That the oflicer in adjourning beyond 
the five days fixed by law was irregular. 
Ass no special damage is proved, the plain. 
tiff could only recover nominal damages. 
3. ‘That the plaintiff, not having taken 
out letters of administration before 10th 
September, cquid not recover for a refusal 
to deliver possession in August previous. 
4, That distraining on bank-notes was 
unauthorized. 
I think, therefore, the plaintiff is enti- 
tled' to recover for the amount of them and 
interest. 





Gal RISON Ve Smirn and JENKINs—15th 
July, 1843; 


“REPLEVIN—~EV IDENCE—-DAMAGES—VERDICT, 


Avhired and took possession of a part of a house 
and enterred into a written agreement, where- 
“by he stipulated with his landlord ‘that in de. 
-faultcof the. punctual payment of the rent, the 
progerty and furniture of every description 
on the said premise shall remain as security till 
the rent in arrear is paid, and that the said 
George Smith(the landlord) may take posses- 
bida and sell at his option, at public or private 
sale, all,, or so much of the said property and 
ifagniture, as will satisfy the said rent in ar-: 
rear.” Shortly afierwards A’s brother came 
“to dive with him, and they afterwards {removed 
from the premises taking the furniture in ques- 

. tion with them. The landlord subsequently 
_distrained on the furniture which was replevined 
pby.A’s:brother. On the trial, evidence was ad- 
adduced to shew that,a part of the furniture 
belonged to A subsequently to his hiring the 
“rooms in question, but that he had solid them to 
his brother. The defendants counsel proposed 
toi put in’evidence the agreement in question 
and the laadlord’s distress warrant, which were 
uled.out by the court On motion for new 
trial, it was held that such evidence was pro- 
‘pérly rejected. 

Where # trespass on a man’s residence has been 
‘committed, the jury are warranted in giving 
more, damages than the mere interest on the 
value of property taken. 


>“ Reblevin for taking and detaining di- 
vers goods and chattels. The plea denied 
the taking and detention, and was ac- 


companied with a notice of special matter, 





attorney, before trial, stipulated that the 
defendants might * give any evidence of 
justification, the same as if formally plead- 
ed, as given notice of, subject to objection 
as to competency of the evidence.” The 
cause was tried before Uxsnorrer, J., in 
March term, 1843. It appeared that ‘in’ 
April, 1842, Edward: Garrison hired two 
rooms on the second floor and one garret 
room of the house 68 Division sfreet, and 
entered into the following agreement :—~ 
“ This is to Certify that 1 have hired and 
taken from George Smith, the two roonis 
on the second floor, and the one garret 
room of the house No. 68 Division-street, 
in the City of New York ; and I agree 
that in default of the punctual payment of 
the rent that the property and furniture'of 
every description: on the said’ premiies 





shall remain as security till the rent in ar- 
rear is paid, and that the said George 
Smith may take possession and sell,-at 
his option, at public or private sale, all or 
so much of the said property and furniture 
as will satisfy the said rent in arrear, and 
may also forthwith eject the said Edward 
Garrison from the said premises, and take 
possession-of the same, tor the term of one 
year, to commnece the first day of May, 
at the yearly rent of $120, payable quar- 
terly as aforesaid, on the first day ot Au- 
gust, November, February and May ; and 
{ do hereby promise to make punctual 
payment of the rent in manner aforesaid, 
and quit and surrender the premises, at 
the expiration of the term, 1n as good state 
and condition as reasonable use and wear 
thereof will permit, damages by ‘the ele 
ments excepted.” 

It also appeared that Edward Garrison 
was a man of ‘family and had two chil- 
dren ; that subsequently he lost his wife, 
and got his brother, the plaintiff, to ze- 
move from his then residence in 14th-st. 
to the rooms in question ; that plaintiff 
and Garrison afterwards removed to 
Broome-street, and that the defendant, 
Smith, followed the goods with a landiord’s 
warrant and levied upon them. ‘It fur 
ther appeared that E. Garrison had: owned: 
some of the goods subsequently to his 


jhiring the rooms in Diviston-street, but 


had sold them to his brother, who'‘had 
brought them from 14th-street, “Motion 
was thereupon made for a’ norisuit by the 
defendant’s counsel, which was denied. 





under which plea and notice the plaintiff's 


‘Fhe defendant’s counsel, then offéred in 














mm oO 


ss ot @ Re er OK Kr Om Fy 


0 Ao Bow fF A mero 


on 
il- 
fe, 


St. 
rift 


nt, 
d’s 
ir 
ed: 
his 
uti 
ad 
ion 
he 








THE NEW YORK LEGAL: OBSERVER. 219 





Garrison v. Smith and Jenkins. 





evidence the agreement of E. Garrison 
and the landlord’s warrant, but the court 
ruled ‘such evidence to be inadmissable. 
The jury thereopon found a verdict for the 
plaintiff for $50-damages and six cents 
costs, and assessed the value of the pro- 
perty at $60. 

C. De Witt now moved for a new trial. 
The learned counsel after stating the facts 
of the case, observed : 

The agreement and landlord’s warrant 
on the trial were offered in evidence, but 


damages for detention. Firstly, the agree- 
ment and warrant were improperly reject- 
ed, The transaction of the renting by E. 
Garrison was a fraud, or at least suspici- 
ous. It was in reality a cover, The plain- 
tiff having seen the agreement in June, 
containing the same articles distrained, is 
estopped from denying that they belonged 
to E. Garrison. We might, if the 
warrant and agreement had not been ex- 
eluded, have shown the property to be in 
Edward Garrison, * The agreement itself 
tended to show tt. At all events it tended 
to show good faith on the part of the de- 
fendants, and would hive prevented exem- 
plary damages, whieh were in fact rendered. 
Secondly, there is no evidence to sustain the 
finding as to damages. The interest on the 
value could alone under the circumstances 
have been recovered. 

G.White for the plaintiff, contra. 

Utsnoerrer, J.—In this case no evi- 
dence was excluded which went to estab- 
lish ownership in Edward Garrison, and 
no evidence was overruled on the cross- 
examination of the plaintiff’s witnesses, 
tending to that result.’ The plaintiff pro. 
ved'the seizure, and the pretext of it, by 


-the hotice left by the officer ; and Edward 


Garrison proved the non payment of rent, 


-and that he was the lessee, and that he 
- had assigned over to the plaintiff the lease. 


All the facts were thus indirectly before 


‘the juty, but in such a way as not to be 


overlooked, and in my charge I assumed 
them as! proved, and left the question of 
owriership to the jury; the verdict to be 


‘for the plaintiff if he was the owner, and 
for the defendant if Edward Garrison was 
‘the owner. The counsel for the plaintiffs, 
‘after all the facts were before the jury, 


persisted in his objeetion to the reading of 


the lease and: warrant, and: I had some 
‘hesitation ‘in excluding the papers after 





ithe. contents were sufficiently idigclosed, 
,and because there might have been doubts 
upon the testimony as it stood, respecting 


the ownership, under the circumstances 
attending this whole transaction ‘between 
brothers. But I concluded to rule out the 
papers, after requesting the counsel’ to 
withdraw his objection, and he declining. 

The cause was put to the jury as ifall 
the papers had been ..read, and there was 
no testimony of ownership ruled out, and 


no objection to the charge, and -the, plains 
were rejected, The jury have found $50 


\iff’s counsel hazarded the result by a tech- 
nical objection which could do him’ no 
good. As the case stood, and which might 
on the other hand jeopardize the verdict, 
the bona fide of the transfer by Edward 
to the plaintiff was fairly before the jury; 
although under the plaintiff's evidence, 
Edward was the original owner of_tmost 
of the articles, which he sold to the plain- 
tiff, and he boarded with the plaintiff, both 
being thus on the premises where the 
goods were used. 

Under all the circumstances, I do not see 
any benefit to arise from a new trial. 

IncrauaM, J.—First, I think the de- 
fendants cannot complain that the agtee- 
ment and warrant were excluded, as. the 
evidence was at that time. The. proof 
showed the plaintiff to be the owner of the 
property taken, and that the property when 
taken, was off the demised premises. A 
hiring by any other person, and a warrant 
against such person, was no justification 
of such taking. If the defendants had 
furnished evidence that the title of the 
property was in Edward Garrison, then 
the evidence should have been admitted’ ; 
but there is nothing in the case to justify 
such a supposition, and therefore the tesfi- 
mony offered was properly excluded as ‘ir- 
revelent, bili 

Second, As to damages, the plaintiff may 
in replevin, for taking, recover, more. than 
the interest on the value ot the property 
taken. The amount $50, damages where 
the property was valued at $60, seems large, 
but where the defendants commit. a.tres- 
pass on a man’s residence and withoud any 
justifiable cause‘enters his house ‘and takes 
his furniture away, a jury may_ well. feel 
justified ~y eee to ages actual, damages 
by way of punishing the defendants ¢ and 
in’ this view of the oe I do not thiok the 
damages unreasonable. Verdict confirméd, 
With coats. 7 
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COURT OF QUEEN’S BENCH. 


—_—_——e 
held at Dudley last August, and. he wag 
taken before; Mr, Badger and the’ Rev, My, 
Cartwright, two magistrates of the county 
of Stafford, upon that, charge > they, re 


Before Lord Denman, C. J., and Judges quired him to find two surities of £109 
Pattuson, CoLerwer, WiLL1AMs3, and| each, for his appearance to take hig trial, 


WicuTman. 


and he of good behavior in the meantime ; 


| but when two pérspns: of the name of Page 


The Queen v. Badcer and CarrwnicHt.| and Trueman, were tendered, to the./abere 


—cosTs. 


It is the duty of magistrates, in all cases where 
the law allows bail ‘to be given, to accept the 
persons tendered as bail, if they are sufiicient 
in property to enter into the sureties to the re- 
quired amount. 

The persons tendered cannot be rejected on ac- 
count of their political opinions. 

‘Where tlie county justices had met together at a 
time of public disturbanec, and had determin- 
ed that, they would not accept of bail atiy 
persons favoring a certain set of political opi- 


nions, and two of these justices afterwards | 


acted on that resolution, the court, considering 
that the circumstances of the case negatived 
a charge of personal corruption, ordered a rni¢ 
for a criminal information against the two just 
tices. to be discharged; but as their conduct, 
though nof corrupt, had been decidedly illegal, 
the court ordered them to pay all the costs of 
the application. 


In this case a rule had been obtained for 
a criminal information against the defen- 
dants, for not accepting suilicient bail when 
tendered, by a person who had been appre- 
hended on a criminal charge. Cause was 
shown by the Solicitor General and Mr. 
Waddington, The rule was supported by 
Mr, Erle and Mr. Boothby. The court took 
time to consider the case, The facts of the 
case, and the nature of the arguments are 
so fully set forth in the judgment, that 
it has not been deemed necessary to report 
the argnments of counscl. 
The judgment of the court was deliver- 
_ed by Lord Denman, C. J., who said, we 
‘have thought it our duty to read. the affi- 
davits, and give full consideration to this 
very important case, and explain the rea- 
sons of our décision. If our remarks should 
affect any other legal proccedings, our si- 
lerice might be followed by the same incon. 
venience, which, indeed, is inseparalle 
from the exercise of that jurisdiction 
Which we are row asked to put into opera- 
tion. The application here was madeé.on 
“behalf of Arthur George O’Neil, who was 
Sti pCR for seditious, language. said, to 
ve been used at an unlawful assembly, 


| mentioned magistrates as his bail, they:werg 
BAIL—MAGISTRATES—CRIMINAL INFORMATION | 


refused, though perfectly solvent an@ in 
| respeotable. cireumstances, (being. town 
councillors of Birmingham, for which of- 
fice they must) possess a quelifieation, of 
£1000, over and above what vould 

| their debts), on the alleged ground that 
they had atteaded chartist meetings. -The 
; bwo magistrates assigned no: other reason, 
| though they stated that they: had’ other 
/reasous.; For this refusal a rule for @ cri- 
minal information was granted, which has 
been discussed on showing cause. The 
| afiidavits, in answer. to the rule,» disclose 
facts which prove that a highly disturbed 
and, alarming state of things existed inthe 
neighborhocd at the time the bail was ten- 
Ldered. Jé appears that large numbers of 
colliens and other workmen had withdrawn 
from their employ, and “had commenced 
acts of extreme violence, exciting. other 
workmen, and had even proceeded to inti- 
midation, the destruction of property, and 
riots ;—that large meetings of persons 
were ‘held whose passions were inflamed 
by seditious harangues, addressed to. them 
by strangers travelling about the country 
by the name of Chartists ;—that there, was 
considerable and imminent danger that the 
peace would be broken, and most. fearful 
anarchy become universal. Her majesty 
had denounced their proceedings on) the 
13th of August, by a proclamation, which 
called upon the magistiates. to act, with 
promptitude and vigor in the  suppres- 
sion of such meetings, and the apprehen- 
sion of the offenders. By the magistrates 
and police, aided by special constables. and 
the military, which were absolutely, indis- 
pensable, such meetings were prevented 
or dispersed, and ,the parties accused 
of breaking the peace were arrested, 
and handed over for trial in the courts of 
justice. O/Neil, who has obtained this 
rule, is one of the persons against whom 
information of misconduct was Jaid, on 
oath \before the. magistrates,..and we 








| 





understand: he :is: to take bis trial on-thet 
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charge. We shall therefore abstain from! withdrawn from it without seriops inter- 


comment on all particulars alleged agains! 
him, but the court is bound to express an 
opinion. on some of the: topics enlarged 
upon at the har, and.on the grave nature 
of the proceedings. ‘I'he right of work- 
men to meet together for ‘considering the 
amount of wages. or of freely discussing 
rublic grievance, is foreign to. this suliject. 
fhe complaint is, not that workmen as- 
sembled to devise means for bettering their 
condition, but, that others took advantage 
of their quarrel with their. masters, and 
finding vast humbers unemployed, ignorant 
and disaffected, sought to incite them to 
every kind of outrage. Not that the dis- 
cussion of public grievances had been 
intemperatcly conducted, but that tumul- 
tuous assemblies, rendering all discussion 
impossible, led to speeches and conduct 
which must have been expected to occasion 
violence, outrages, outbreaks, conflicts 
with the lawful authorities, almost certainly 


_ Bloodshed, and very prohably universal 


pilage. Whether or not these meetings 
aad. been held in the immediate neighbor- 


_miptions, and “secured; that thetr ‘iniputed 
offences’ ‘may ‘be investigated before “a 
jury. Standing charged with a ' misde- 
‘meanor, O/Neil’ claims the tight’ of every 
| man ‘so charged, to he released from pri- 
‘yon and admitted to bail ‘on producing auf- 
‘ficient sureties.’ He ‘says he’ tendered 
such to the magistrates who Yefused' to 
receive them, not irom an objection’ to 
their soficiency, but from corrupt, partial, 
and arbitrary motives, with the detetniing- 
tion to keep “hiii'in prison,’ when’ their 
duiy required them, under the*'cireun- 
stances, to bail and release him out of 
‘custody. “We have first’ to consider 
whether this refusal was a lawful act, 
point on which no serious doubt: was’ en- 
tertained,  Neitner of the jearnéd ‘counsel 
who opposed the rule contended that a 
magistrate can lawfully reject bail at his 
‘own discretion, or is ‘at liberty, when bail 
-is offered, to enter into an investigation 
‘as to the character or opinions of such bail, 
provided he is satisfied of their sufficiency 
to answer for the appearance of the party 





hood of Dudley is of siall importance ; in the amouut reasonably required for that 
‘they had been held in other quarters, pro- | purpose. The law is clear and is'as old as 


‘ducing their natural results, and were ‘the statute of Westminster, (19° Edward 


rapidly extending. It is sworn* that, near I.,c. 15.) Lord Colse, in his commentary 
Dudley, in a populatién of half a million, upon that statute (2 Inst. 191), says, that, 


persons were expected to follow this exam- “to deny a man plevin whio is plevisable, 


le, and in this state of things the meet- | and thereby to deiain him in ‘prison, isa 
ing in question was announced. It was | @reat offence, and grievously to be pun- . 
observed on the argument, that few deeds | ished”? And Lord Hale (ch. 17), adopts 
of violence were actually committed in, the same remark ; and Hawkins (bk. 2. c, 
that district, and those by no means of a| 15), speaks of a refusal of bail as an if- 


‘formidable character ; if that be so, we ‘lictable offence. Blackstone (bk. 4. ‘ce. 22), 


have no doubt, when we regard the mate- ‘referring to the recent statute, the ‘habeas 
rials ‘and the instruments of mischief | corpus and the bill of rights, calls ‘it “an 
that were prepared, that that circnmstance | fence against the liberay of the’ subject. 
is to be ascribed to the vigilance, the spirit, |/f then such refusal took place from imn- 
and real humanity with which the magis- | prope? motives, it might bei treated 'as'a 


“trates enforced the law, as her Majesty’s | criminal offence, and ‘made subject ‘to an 


proclamation enjoined them. We think indictment or information ‘The affidavit 
that they are entitled to the gratitude /on which the rule was granted, accused 
of their sovereign and the country for the magistratea of motives, corrupt, par- 


their conduct, and we are of opinion that 
they would have deserted their duty if 
they had not committed O’Neil for ‘trial, 
for the part he was proved to have taken 
at.the meeting which they most properly 
dispetsed on the 26th of August. At this 


‘point of time a new state of things has 


arisen, the law has bee fully vindicated, 
the. seditious ‘ embly has been dissolved, 


tial, personal, and arbitrary ; but even the 
'deponents themselves do not mean ‘to 
chargé pecuniary corruption or personal 
malice, or any feeling of revenge in‘ the 
‘sense of giving an Unfair advantage ‘to 
ene litigant party over another. The only 
,eensurable feelings that can, with any 
\show of ‘reason, be suspected, area /pre- 


meditated refusal’ and disregard’ to ‘the 


the agitators, a they call themselves, are |just olsim made by O/Neil for’ his libeta- 
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tion, and #. determination, to keep him in 
prison: without legal authority, and in con- 
temp of. their duty. ,The affidavits on 
both sides are much the same in substance 
in.respect of all that occurred before the 
magistrates.. The facts being clear, the: 
guestion is, whether a criminal informa- 
tion ought to be filed, and this depends on 
our view of the motives which influenced 
the magistrates, and we must advert to the 
very questionable character of one line of 
defence which they appear to. insiuuate 
rather.than, avow,. They depose that some 
time previously to, the, appreheénsign | of 
O’Neil,, these. deponents consulted with 
their brother magistrates, ag to the nature 
of, the -bail to be taken by them in the 
case of persons committed for attending 
illegal meetings, for using. seditious lan- 
guage, and particularly for inciting to out- 
Tages, inasmuch as the disturbances were 
then. going on in certain districts in Staf- 
fordshire, and in the neighborhood of 
Dudley, and resistance to the laws, was fo- 
mented and kept up by the inflammatory 
and exciting speeches and conduct of per- 
sons who were chartists. They debated 
whether, if they were called upon to accept 
as bail for the appearnce of good behaviour 
of individuals charged with any of... the 
acts of sedition, persons who had taken, 
& prominent part in the proceedings of 
.the chartists, it was advisable to receive 
them, and that these ‘deponents, and. the 
other magistrates, wholly uninfluenced by | 
any corrupt, perverse, vindictive, personal | 
or partial motive, but;as,they believed 
in a;fair.and legitimate exercise of their, 
_ Office, in the performance of their, daty | 
as magistrtates, and with a view only to | 
the preservation of the peace, decided 
_that "such , persons ought not, in the state | 
of the country, be admitted to bail, and | 
ought, not, be accepted by them. They 
further: say, that after. the commit-| 


judged at a period of. disturbance, and not 
to be palliated ; but rather so much ‘the 
more culpable if deliberately fullowed by 
high functionaries, having a judicial duty 
to perform ; and if we had found the ma- 
gistrates wilfully adopting such a measure, 
in defiance of the law, the enconragement 
so given. would have compelled us the 
more strongly to mark our disapprobstion 
of their conduct. These proceedings, 
however, give the parties challenged an 
opportunity of explaining the state of 
mind in which they acted, and we find 
the magistrates expressly swearing that 
they thought they were acting in the fair 
and legitimate exercise of their office, and 
in the performance of their. duty as ma- 
gistrates. We may regret that the ques. 
tion of . law was not more. carefully 
examined. Almost the first page of their 
ordinary text books would have convinced 
these gentlemen that their refusal on sueh 
aground to receive the bail offered ‘was 
not a legitimate exercise of their office, or 
a proper performance. of. their duty as 

Thei 


magistrates, but the contrary. 
opinion shat it was- right, was hastily 
“adopted in a crisis of real danger, and 


most probably from. a deference to. the 
general resolution ;. a circumstance, which 
induces us, in conformity to the rule by 
which this ‘court, has regulated its practice 
to déecline interfering by criminal informa- 
tion, We shall, therefore, discharge ‘the 
rule, but as ‘the conduct of the. miagis- 
trates was such as to justify the applica- 
tion, they must pay all the costs attend 
in it. “ a 

Rule discharged, all the costs to be. paid 
by the magistrates, ee: 





Case OF Pagednsrion—Varing an at- 
gument, in council, in a. case hear he 
Vice Chancellor Wigram, with respect 











ment. of. .O’Neil, the said decision was| presumption, his Honor said that the, fol- 
again. considered by the magistrates , and | lowing was the strongest case he ever met 
was. agreed to by the Lord Lieutenant of| with, A man was tried before Lord Ken- 
Worcestershire, who thought it was a pro-| yon, on an-indictment under the game 
r,.decision.. Another magistrate, Mr, | laws, for. shooting a bird. . It was proved 
Ke states also. this, resolution, and | that the man fired, and that the bird ell 
informs the ;court, that if he had been | and was ‘picked up by, the prisoner... bhe 
~ealled apon to accept such, persons .as bail | jury. returned a verdict of not gml if 
. for anyone, charged with the same offence, | When asked for their, reason,, any said 
he also would have rejected them.. Now} they presumed that, the bird had ‘died, pf 
unknown | fright, there betve, 0 evideuce that , there 
egun. ™ 


the  assumptiqn of. ; powers : 
to the law appears to us peculiarly ill| was any shot in 
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COVENANTS, TO . SETTLE , PROPERTY, 


-o\'cbvenant, to ‘settle all the property, 
real and°personal, of or to which ‘the cov: 
efiahtor is'seizéd ‘or ‘entitled’at the time of 
the covenant, ‘is certainly valid and binding 
on’all such pregerty. It is ‘also clear that’ 


a ‘covehaht to settle all the real estate of! 
which the covenantor, or of or to which’ 
he may at any ‘time afterwards, or during’ 


a' particular coverture, become’ seized or 


entitled; ‘will be enforced ;* as will a cove- | 


nant to leave ‘half or any salier’ part of 
all'the real'and personal estate of a per- 


soti, whether present or future,f and if -a| 


covenant is enteréd into to'rettle a part of 
all’ the real and personal estate of or which 


a: testator may bé seized or entitled at'the | 


time df. his death, a. fraudulent disposition | the carpenancement,. and: befong she naaoint 


,ed time, the defendant came into. possession 
|of property, which enabled him to perform 
| his covenant, and certain acts, tending to. 
idefeat the security so acquired and prom- 
ised to be charged. 


to defeat this covenant, ‘as an alienation 
three days before the. death of the - testa- 
taty will:be rescinded. HAY 

ifhe: chief point open to doubt, conect- 
ed with this: subject, was how far ‘a cove- 
nanttowsettle: all: the real’ and -personal 


estate of or to’ which the coverantor ‘was’ 
séizedior entitled at the-time of the cove-' 
nant, or might at! any time afterwards be- | 
cothelseized or entitled, will be enforced or| 
In« the ‘case of! 


supported in\ equity. . 
Cole v.: Bishop,§ a person entered into ar: 
ticles: with another’ to’ settle upon him all 


his. real: or ‘personal ‘estate, which he had’ 
or: should have, except 30002, Upon these! 


articles a suit was:commenced in. the year 
1664;and a deeree made for the defendant 
toisettle all he then, had, which was. per- 
formed ;.' “.sincé: that, no attempt: was 
made*before us (says Lord Nottingham), to 
have»a new’ decree against the defendant 
to! settle new acquisitions mace ‘by him‘; 
but Edid not think a court-of consdiénce 
obliged ‘to execute ‘such a strange agree- 
ment, any further than it had-dlready been 
carried, sincé it tended to the discouraze- 
ment of alli honest industry ; so the’ suit 
failed. 

oWheres' however, aperson ‘covenarited: 
that’ he. would, on ‘or beforea certain day, 
secute ian annuity by:a charge upon free- 


pals 





S409 mpAd id 2 How 4 Vis ® ‘ 
> ape le 0 Be hurst,, 1. Swangt.:309,. 045. 
I Vebster, v. Midford, 1 Swanst. 449 n, and 
'n}°Gregor v. Kemp, 3 Swanit. 404 n.~ 


44 
Meartin,:3 Anst. 882 See 7 Blyth, ‘by ‘Stewart;-p. 





t Gregor v. Kemp, 3 Swanst. 404 n. Jonés' ¥" 
yen pther cases on this subject are collected. 


3 Swanst. 40b. os. 4 
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hold estates,,or by investment:in the funds,; 


or by. the best. means ia his power, it would 


{seem that such covenant will create a, lien 
| upon .any property to, which he becomes 


entitled, between, the date, of the covenant 
and the day so limited fur its performance. 
‘This appears from the late case of Welles- 
ley v.Wellesley.* . ‘Lhe title of the, plain- 
tiff was under articles of separation, ;in, 
which, for, such considerations as the., law 
considers suflicient in. such cases, Mr. 
Wellesley contracted that he: would, on or 
before the first of February, 1835, well 
and. effectually. by a charge on freehold 


estates of inheritance, or by investment in 
|the funds, or by, the best means. which 


might then be ia his power, secure the an- 
nuity. The bill stated that subsequent to 


Lord ,Cottenham thus addressed himself 


to. these facts: “ If, at.the hearing, these 


facts being proved, the court will have no 
power to make any. decree, except. that. 
Mr. Wellesley do perform his contract, 
and no power to act upon the land, then 
the demurrer must. be allowed; but if 
the court can act upon the land, then the, 
defendauts. who have demurred, and are 
made defendants. as trustees of the land,- 


| are properly made defendants, and the de-. 


murrer muat be overruled ; that is, in that: 
case, according to the. plaintiff’s shewing- 
they will have a decree against them. Jf. 
there be a contract for sale, and the ven-, 
dor proceeds so to deal with property as to, 
incapacitate himself from performing his 
contract, this court will act upon ; the pro- 
perty ;_and legislative provisions now ex- 
ist, enabling, ;¢his court, in’ .certain cases, 
to exercise this jurisdiction with more ef-. 
fect.. In Prebble v. Boghurst, 1.Swanst,, 
309, whilst it was still uncertain whether 
the agreement affected, the lands in. queg,. 
tion, Lord Eldon did rot doubt the juris-. 
diction of the court to appoint a receiver., 
If the plaintiff in this case shopld ebtain. 


a decree against Mr. Wellesley, cotantohing, 


her title to have. the annuity, SnatED ‘ 
upon the property, of which the detena 


oo 4U oF: 2 J1e3- 


{po ciagvel oe me 


a Myl & Craig 86h. coon vid ai vee 








224 THE NEW-YORK 


LEGAL OBSERVER. 











dants demurring are trusteees for him, can 
it be duubted that tlre court would act up- 
on such property 
enforcing this equity ? and if so the 
defendants, as trustees of it, are necessary 
parties fur that purpose. The only ground 
upon which the defendants could coatend, 
with success,that they are improperly made 
with parties to the bill, would be to establisl. 
either’ that the bill must be dismisse: 
against Mr. Wellesley, or that the de- 
cree against him can only be against hin 
personally, and that the court would have 
no power to affect the property in ques- 
tion’; which comes to this, that the court 
being’of opinion that Mr. Wellesley was 
bound ‘to give eflect to his contract, 
and to charge the annuity upon’ the 


Covenants to séttle Property. 


material, for the present ‘purpose, whether 
this gave the husband.an option, ar, whe- 


fur the purpose of ther he has other lands besides those vested, 


in these defendants, upon which he . ean 
now charge the annuity ; because. the bill 
alleges that he refuses to charge it in any 
manner 3; and this court will. not. permit 
him, under the pretence of exercising en 
upiion to evade the performance of his 
conivact. In Deacon v. Smith, 3 Atk. 323, 
there was an option ; but it did not pre- 
vent the conrt from acting upon the one 
alternative, The property acquired, by the 
arrangement of December, 1834, must be 
considered as subsequently acquired pro-, 
perty ; but that contracts to. charge property 
‘subsequently acquired will be enforced, is 
sufliciently, established, (Lyde v. Myna,) 





property of which ‘the defendants are and the cases upon which that decision 
trustees for him, must confine itself to a| was founded, are conclusive upon that subs 
personal decree against him’ for that pur-| ject. The contract is not to purchase lands, 
pose, and would not make any decree|for the purposes of the agreement; but 
aguinst the trustees; -but it is clear that|one alternative is to charge lands:in Feb, 
the moment the court declares such right| 1835, and at, that time he had a. power 
in the plaintiff, these defendants will, at/of charging lands. It is: the same asa, 
all events, become trustees for the plain- | contract to charge such lands as he might 
tiff to that extent, In Lyde v. Myan, 4|have at that time; and if so such was 
Sim. 505 ; and 1 Myloe and Keen, 683, | Metcalfe v. The Archbishop of York, 1M, 
a’ husband had covenanted to charge an| & C, 547; 8 Sim. 224, and Lyde v. Mynny 
afinuity, granted to a third person upon all and such was Hooke v. Hastings, as. report. 
such iy aa as, in the’ event of his wife's ed in 2 Vern. 97. In:*Lewis v. Maddoche, 
decease, he should become entitled to, by! 17 Ves. 48, a contract , upou marriage, 





virtue of her will or otherwise ; and hay- 
ing, under her will, acquired an annuity 
vested’ 1n' trustees, the party'with whom 
the covenant had been made filed a bill, 
and obtained'a decree against the husband 
and his‘ trustees, to carry this covenant in- 
to effect. I Have not, therefore, been able 
to see how it-was possible, supposing the 
plaintiff's ‘bill to state a case for a decree 
against Mt. Wellesley, that these’ defen- 
dants ‘could say that they were not pro- 
perly made parties to this suit’; and that 
there ‘is such a cas¢ stated against Mr. 


Weltesley; cannot be disputed. That this 


to settle all personal estate of which the. 
husband might come possessed during the: 
coverture, was enforced against an estate’ 
he had purchased, in part, with personal: 
property so acquired. . Being, therefore, 
of opinion that the contract, as: stated in 
the bill, must, upon the case stated, be en- 
forced against Mr. Wellesley, and that to 
effect that object the court will act upon 
the estates which he had a power of ¢harg- 
ing jn Feb. 1835, and of which the defen- : 
dants..are trustees ‘for him, I think that 
this demurrer:must. be.over ruled’: , 











court will grant a specific performance of; £@™ Our next number will contain sixteén 
ali agreement for a grant of an annuity, | pages, the suceaeding one again twenty-four 
cannot now be questioned ; and ‘this agree- | pages, and so on, alternately, to the end of the 
thetit appears to me to contain within it- | volume, This arrangement will enable us to 
self all that is necessary to give it legal’ comprise articles of greater length than could 
validity ; but. if this court is to execute be embriced: in’ the' eonitemplated form of 
the-agreement, it must do so according to | twenty’ pages, and will'doubtless render the. 
the terms of it. The terms are, on a day , work, more acceptable to our readers...) * 
certain, to change the annuity on lands, or; | Snek advertisements as have been crowded’ 
on an investment of stock, or by the best | owt/from the cover, will appear on thé’ riezt, 
means in his power. I think’ it’ quite im-| when the cover will be enlarged, 


